
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 12/10/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 

 

 1.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS INTEGRA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CONTRA COSTA 
COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 

The motion for summary adjudication filed by Contra Costa County Community College 
District (the “District”) is granted.  The District has established that plaintiff, Robert Kapferer, was 
injured while working as an employee of a subcontractor on a project worksite on the District’s 
property.  Kapferer has failed to establish that there is a triable issue of fact whether an 
exception to the rule of Privette, infra, and Sandoval, infra, applies.  (Undisputed Material Fact 
(“UMF”) Nos. 2-9, 11, 13, 14, 15, 16, 17, 18, 21, 26, 29, 35, 37.)  

  
Background 
 
This is a personal injury accident arising out of a worksite injury that occurred on June 1, 

2016 when plaintiff, Kapferer, fell into an uncovered and unbarricaded trench excavated by SMI 
Demolition.  Kapferer seeks compensation from various defendants, including the District, which 
owns the property where the trench was located. 

 
The District now moves for summary judgment under a line of cases beginning with 

Privette v. Superior Court (1993) 5 Cal.4th 689 which holds that an employee of a contractor or 
subcontractor who is injured on a worksite generally may not seek compensation in tort from the 
owner of the project when safety precautions are not taken by his employer or by other 
contractors.  
 

Facts 
 
The District wanted to replace HVAC equipment at its property, Diablo Valley College.  It 

hired Integra Construction Services, Inc. as the general contractor for the project.  The prime 
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contract required Integra to be solely responsible for maintaining and supervising all safety 
programs required by law.  In turn, Integra required its subcontractors to do the same.  The 
prime contract also called for Integra to be solely responsible for taking all reasonable 
precautions for the safety of employees on the “Work.”  (UMF 5.)  This included erecting 
reasonable safeguards and posting warning signs.  (UMF 6.)  Integra was supposed to set up a 
policy for trench safety and to decide when to cover the trench.  (UMF 26, 27.)  On jobs where 
Integra was the general contractor, its superintendent and the subcontractor’s superintendent 
were responsible for protecting other workers from falling into the trench.  (UMF 29.)   

 
Integra hired two subcontractors, S & R Mechanical and SMI Demolition, Inc.  

S & R was to remove and replace the HVAC equipment; SMI to excavate a trench for wiring.  
SMI hired Steven Gold Services to excavate the trench.  The trench was dug by employees of 
SMI and Steven Gold.   (UMF 11, 13, 14.) 

 
Plaintiff, Kapferer, was employed by S & R.  He was its President and was its Project 

Manager for the Project.   
 

On the date of the incident, June 1, 2016, Kapferer made his first trip to the worksite 
about 3:30 p.m. to see where rental equipment for the Project would go.  While there, he 
entered mechanical room door # 1 on the rear side of the library.  He saw that a fence had been 
placed in that area.  (PAF 1.)  He did not see any warning signs.  He also saw that a trench was 
being excavated 30-40 feet away.  (Kapferer Decl., ¶ 6, 7.)   
 

Kapferer left the site by exiting mechanical room door #2.  He then returned to his car by 
walking along a concrete pathway alongside the library.  As far as he could tell, the concrete 
walkway was open to the public.  (PAF 2.)   

 
He returned to the college campus about 4:30 p.m.  He walked up the same concrete 

walkway.  He did not see a fence or any warning signs.  He intended to enter mechanical room 
door # 2.  Unbeknownst to him, the trench had been extended while he was away from the site.  
It now came straight up to and crossed over the concrete walkway by door # 2.  However, he did 
not see this, apparently due to shadows. Unaware it was there, he fell into the trench and 
suffered multiple fractures.  (PAF 3.)  There was no fence preventing him from walking on that 
walkway or blocking off access to the trench as it crossed the walkway. 
 

While the contract documents called for SMI to take safety precautions regarding its 
trenching work, they gave the District the right (but not the duty) to do so if SMI failed to take the 
precautions.  (See Plaintiff’s Additional Fact No. 8.)   
 

In addition, the District’s Project Manager testified that the District had no safety 
procedures in place for the Project.  The District was only concerned with “everything outside 
the fence.  The general contractor [was] responsible for . . . safety in their work areas.”  
(District’s Ex. L, Roach Depo., at 50:22-51:3. 
 

Discussion 
 
    The California Supreme Court began restricting the ability of employees of a contractor 
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or subcontractor to recover from property owners and the hirers of contractors in Privette v. 
Superior Court (1993) 5 Cal.4th 689, in response to the use by injured plaintiffs of vicarious 
liability theories under sections 411-429 of the Second Restatement or Torts.  Those vicarious 
liability theories permitted otherwise innocent owners and hirers to be charged with the 
negligence of their hired contractors, including the very contractors who failed to take safety 
measures and thereby caused injuries to their own employees.  Many court decisions followed 
Privette, testing and defining its limits. 

 
The law in this area was recently revisited are restated in Sandoval v. Qualcomm 

Incorporated (2021) 12 Cal.5th 256.  This court will quote extensively from that decision. 
 

When a person or organization hires an independent contractor, 
the hirer presumptively delegates to the contractor the 
responsibility to do the work safely. . . This presumption is 
grounded in two major principles: first, that independent 
contractors by definition ordinarily control the manner of their own 
work; and second, that hirers typically hire independent 
contractors precisely for their greater ability to perform the 
contracted work safely and successfully. . . . Where an injury 
befalls a hapless third party, the paramount concerns have been 
about ensuring victim compensation. . . .  (Id. at 269.)   
 
[But where the injury falls on a “contract worker” [defined by the 
court to include employees of the general or any subcontractors], 
concerns about the distribution of tort burdens as between the 
hirer and contractor have become paramount: Given that the 
Workers' Compensation Act protects the contractor—but not the 
hirer—from tort liability, and already ensures compensation for 
contract worker injuries, we have concluded that it is ordinarily 
unfair to let a contract worker recover from the hirer for the 
contractor's negligence. . . . We refer to this principle that a hirer is 
ordinarily not liable to the contract workers as the Privette doctrine, 
for the first case in which we announced it.  (Id. at 270 and fn. 2.)   
 
A presumptive delegation of tort duties occurs when the hirer turns 
over control of the worksite to the contractor so that the contractor 
can perform the contracted work. . . . Whatever reasonable care 
would otherwise have demanded of the hirer, that demand lies 
now only with the contractor. If a contract worker becomes injured 
after that delegation takes place, we presume that the contractor 
alone—and not the hirer—was responsible for any failure to take 
reasonable precautions. 
(Id. at 271 and fn. 2.)   

 
But the Privette doctrine has its limits. Sometimes a hirer intends 
to delegate its responsibilities to the contractor in principle but, by 
withholding critical safety information, fails to effectively delegate 
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its responsibilities in practice; or a hirer delegates its 
responsibilities only partially by retaining control of certain 
activities directly related to the contracted work. When such 
situations arise, the Privette doctrine gives way to exceptions. In 
Kinsman, we articulated the rule that a landowner-hirer owes a 
duty to a contract worker if the hirer fails to disclose to the 
contractor a concealed premises hazard. (Kinsman, supra, 37 
Cal.4th at p. 664.) And in Hooker, we articulated the rule that a 
hirer owes a duty to a contract worker if the hirer retains control 
over any part of the work and actually exercises that control so as 
to affirmatively contribute to the worker's injury. (Hooker, supra, 27 
Cal.4th at p. 202 (Emphasis added).)  (Id. at 271.)    

 
 The theory that Kapferer pursues here is that the delegation was ineffective or 
incomplete because the District’s employee admitted the District was concerned with 
“everything outside the fence” and the trench was outside the fence when the accident occurred.  
Plaintiff argues that an issue of fact therefore exists under the Hooker exception to the Privette 
rule.   
 
 Again, the Hooker exception is that the hirer can be liable for a contract worker’s injury if 
the hirer or owner “retains control over the contractor's work and actually exercises that control 
in a way that affirmatively contributes to the worker's injury.”  (Sandoval, supra, at 264.)  
Sandoval further defines each of these elements – retained control, actual exercise, and 
affirmatively contributes.   
 

A hirer “retains control” where it retains a sufficient degree of 
authority over the manner of performance of the work entrusted to 
the contractor. [A] hirer's authority over the contracted work 
amounts to retained control only if the hirer's exercise of that 
authority would sufficiently limit the contractor's freedom to 
perform the contracted work in the contractor's own manner. (. . . 
see, e.g., Grahn v. Tosco Corp. (1997) 58 Cal.App.4th 1373, 1395 
. . .  [“the ‘control’ necessary to give rise to a duty of care under 
Restatement [Second of Torts] section 414” is “not simply general 
control over the premises,” but control “over the methods of the 
work or the manner in which the contractor's employees perform 
the operative details of their tasks”], disapproved on other grounds 
in Hooker, supra, 27 Cal.4th at p. 214. . . ; McDonald v. Shell Oil 
Co. (1955) 44 Cal.2d 785, 790 . . . [“the [hirer] may retain a broad 
general power of supervision and control as to the results of the 
work so as to insure satisfactory performance of the independent 
contract—including the right to inspect [citation], the right to stop 
the work [citation], the right to make suggestions or 
recommendations as to details of the work [citation], the right to 
prescribe alterations or deviations in the work [citation]—without” 
incurring a retained control duty].)  (Id. at 274-275 (Emphasis 
added).) 
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A hirer “actually exercise[s]” its retained control over the 
contracted work when it involves itself in the contracted work “such 
that the contractor is not entirely free to do the work in the 
contractor's own manner.”  (Id. at 276 (Emphasis added).) 
 
“Affirmative contribution” means that the hirer's exercise of 
retained control contributes to the injury in a way that isn't merely 
derivative of the contractor's contribution to the injury. . . . Where 
the contractor's conduct is the immediate cause of injury, the 
affirmative contribution requirement can be satisfied only if the 
hirer in some respect induced—not just failed to prevent—the 
contractor's injury-causing conduct.  (Id. at 277 (Emphasis 
added).) 

 
 Kapferer argues that the Hooker exception applies because the District has direct liability 
for a dangerous condition on its property under Government Code section 835.  But Sandoval 
states that “[a] presumptive delegation of tort duties occurs when the hirer turns over control of 
the worksite to the contractor so that the contractor can perform the contracted work.” 
(Sandoval, supra, at 271.)  It did not say that a delegation of tort duties occurs only if the hirer is 
a private party and not a public entity. 
 

It is undisputed that Kapferer’s injury here occurred after the District turned control over 
the worksite to the contractors.  (UMF 3, 11, 13, 14, 18.)  Because retained control means more 
than just “general control over the premises” (Sandoval, supra, at 275), it does not matter 
whether the contractors completely enclosed the project site or not.  It was their responsibility to 
do so once the project started, and the injury occurred after the project started.   
 
 Dangerous condition liability is just the public entity version of premises liability.  The 
California Supreme Court has ruled that an owner of real property may be liable to the employee 
of a contractor or subcontractor who is injured on the landowner’s property while doing contract 
work only where the landowner “knew, or should have known, of a latent or concealed 
preexisting hazardous condition on its property, the contractor did not know and could not have 
reasonably discovered this hazardous condition, and the landowner failed to warn the contractor 
about this condition.”  (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 664.)   
 

Kapferer has not even argued that the Kinsman exception applies, but if he had, the 
court would have rejected that claim.  The hazardous condition in Kinsman was asbestos 
insulation.  The plaintiff was a carpenter who was exposed to asbestos stirred up by other 
contractors, and the parties stipulated he was not comparatively at fault for his injuries.   Here, 
the hazardous condition is an uncovered trench and the absence of warning signs.  Evidence 
has been presented that Kapferer did not see the trench, but not that S & R or Kapferer could 
not have reasonably discovered it.  (See Johnson v. Raytheon Co. (2019) 33 Cal.App.5th 617, 
632 (Kinsman held inapplicable where there was undisputed evidence that the hazard, a 
dangerous ladder, could reasonably have been discovered through inspection). 
 

Unless the Kinsman exception applies, the Privette doctrine bars both premises liability 
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against a private landowner and dangerous condition liability against a public entity landowner in 
cases like this one.  Kapferer has presented no legal authority to the contrary.   
 
 This also refutes Kapferer’s point about the testimony of District Preston Roach that the 
District was concerned with “everything outside the fence.”  (See DMF 34.)  The District’s legal 
duties are defined by Sandoval.  The District delegated all tort duties when it turned control of 
the worksite over to the contractors.  Therefore, what is material is whether the injury occurred 
on the worksite, not whether it occurred inside or outside of a fence that the contractors were 
supposed to erect to mark the boundaries of the worksite or to provide an extra measure of 
security within the boundaries of the worksite.   
 
 Roach’s deposition testimony is consistent with this.  He was asked on behalf of the 
District what safety procedures were in place for the project.  He said the District would not have 
put safety procedures in place because it was concerned only with things outside the fence.  
“The general contractor is responsible for . . . safety in their work place . . .” (Roach Depo. at 
50:20-51:3.)  Roach’s single reference to “fence” rather than “work place” in the early portion of 
his deposition testimony would not be sufficient to sustain a judgment in plaintiff’s favor against 
the District.  This is especially true under Hooker, which requires not only retained control, but 
retained control that is exercised in such a way as to affirmatively contribute to an accident.  The 
District’s failure to extend the fence after the contractor failed to do so did not induce the 
contractor not to extend the fence. 
 
 Kapferer argues there is an issue over retained control because the District had an 
inspector on site (see DMF 36; PAF 10), but the presence of an owner’s inspector does not 
amount to retained control, as demonstrated by Sandoval’s citation to McDonald v. Shell Oil. 
 
 Kapferer also argues that the District retained control because it had the right to take 
safety precautions if the contractors failed to do so.  However, even if the contractual right to 
take precautions constitutes retained control, there is no evidence that such control was 
exercised or that it affirmatively contributed to the accident here because the District did not take 
precautions before the accident, it did not promise the contractors it would take such 
precautions and therefore induce the contractors not to take the precautions themselves, and 
the contractors remained entirely free to do their work and take the necessary precautions in 
their own manner. 
 
 Further, Kapferer argues that control was retained because a report of a meeting held 
the day after plaintiff’s accident states that the District will be “marking up site plan for extra 
fencing” and Integra will be putting up extra fencing.  (Pltf’s Ex. 4, last entry on first page.)  Even 
if that is sufficient to create an issue regarding retained control, it again does not raise an issue 
regarding the exercise of such control before the accident in such a way as to affirmatively 
contribute to the accident.  Thus, any dispute regarding the District’s Fact No. 36 or Plaintiff’s 
Additional Fact No. 16 is immaterial.  
 

Finally, Kapferer argues that he has raised a triable issue based on the holding of Ray v. 
Silverado Constructors (2002) 98 Cal.App.4th 1120.  Plaintiff’s reliance on Ray is misplaced.  
Sandoval states that liability was appropriate in Ray because the defendant hirer there 
“prohibited [the] contractor from erecting [a] road barricade that might have prevented [the] 
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injury.”  (Sandoval, supra, at 277.)  There is no evidence here that the District prevented the 
contractors from completing the fence around the worksite or from placing warning signs.   

 
Opposition filed by S &R 

 
 The District’s motion is directed to plaintiff Kapferer’s Complaint, not to any pleading filed 
by S & R.  S & R has no standing to file an Opposition to the District’s motion.  Therefore, the 
court declines to consider S & R’s “Opposition.”  
 
 Evidentiary Objections 
 
 The court declines to rule on any of the evidentiary objections.  They are not material to 
its disposition of this motion.  (CCP § 437c (q).)   
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS INTEGRA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY INTEGRA 
CONSTRUCTION SERVICES, INC. 
* TENTATIVE RULING: * 
 
 Integra Constructions Services, Inc.’s motion for summary adjudication is denied.  A 

factual issue exists whether Integra signed the subcontract with S & R Mechanical before 

plaintiff’s fall on June 1, 2016.  (Disputed Material Fact (“DMF”) Nos. 3, 6, 8 (First Issue); 3, 8, 

10 (Second Issue); S & R’s Additional Fact Nos. 44, 54, 55; Ex. C to Oparowski Decl., Dawn 

Giammona Depo. at pp. 198-199; Ex. D to Oparowski Decl., Alex Giammona Depo., at pp. 252-

254 and 266-268; Ex. E to Oparowski Decl., SMI PMQ Depo., at pp. 123-124.) 

Because of this factual dispute, it is unnecessary for the court to decide now whether a 
reasonable trier of fact could conclude that the accident occurred due to the sole negligence of 
Integra and the other subcontractor, SMI; or whether plaintiff’s accident can be said to have 
arisen out of S & R’s operations. 

 
 The court grants S & R’s Request for Judicial Notice filed October 8, 2021.  It takes 
judicial notice of the existence and contents of the attached exhibits.  The court declines to rule 
on any evidentiary objections.  The objections are not material to its disposition of the motion.  
(CCP § 437c (q).)   
 
 Discussion 
 

In exchange for the payment of compensation for on-the-job injuries regardless of 
employer or employee fault, employers in California are generally exempt from lawsuits by 
injured workers or by third-party defendants seeking equitable indemnity for damages paid to 
injured workers.  (Lab. C. § 3602 (a), 3864.)  Employers are not exempt from third-party claims 
for express, contractual indemnity, but only if there exists “a written agreement [for indemnity] . . 
. executed prior to the injury.”  (Lab. C. § 3864.)   
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  In Nielsen Construction Co. v. International Iron Products (1993) 18 Cal.App.4th 86, the 

subcontractor signed the subcontract before its employee was injured.  The general contractor 
also signed the subcontract, but not until after the employee was injured.  The court held this 
was insufficient under section 3864. 

 
The general contractor argued that general rules pertaining to contracts only require the 

signature of the party to be bound.  (Id. at 867-868.)  The Nielsen court rejected this argument in 
the setting of section 3864.   
 

[H]ad the Legislature intended to require only the signature of the 
employer/indemnitor prior to the injury in section 3864, they easily 
could have so provided as they have done so in the statutes cited 
by Nielsen as well as many other statutes. (See, e.g., Civ. Code, § 
1135 [bills of sales for ships], 1524 [accord and satisfaction]; 1698 
[modifying written contracts]; 2309 [agent's authority]; 2793 
[suretyship]; Code Civ. Proc., § 360 [acknowledging promise 
renewing liability]; 1974 [statute of frauds as to representing credit 
of a third party]; Cal. U. Com. Code, § 9203 [formal requisites for 
attaching and enforcing a security interest].)  Instead, the 
Legislature required “a written agreement so to [indemnify] 
executed prior to the injury.” (§ 3864.)  (Id. at 868.)   

 
Here, there is an issue whether Integra signed the subcontract before plaintiff’s accident.  

Integra’s CEO, Alex Giammona, testified in 2019 that he had a signed copy of the subcontract 
somewhere in his files.  He was asked to provide that copy through counsel.  Yet, when Integra 
filed its original motion for summary adjudication a year and a half later, in March 2021, it still did 
not attach a fully executed copy of the subcontract, leaving open the question when, if ever, it 
signed the subcontract.  Integra dropped the motion.  Now, Integra has attached such a fully 
executed copy of the subcontract in support of its current motion, filed July 1, 2021.   
 

Whereas the prior copy that Integra attached to its original March 2021 motion summary 
for adjudication purported to be signed for S & R by Tiffany Hannah on May 31, 2016, was not 
signed by Integra, and was not initialed on individual pages by either party (see Ex. 5 of Ex. B to 
SMI’s Request for Judicial Notice filed 10/8/21), the copy attached to its current July 2021 
motion for summary adjudication purports to be signed by Kapferer on behalf of S & R on May 
6, 2016, is purportedly signed by Alex Giammona on behalf of S & R on May 18, 2016, and is 
initialed by both alleged signatories on each individual page.   

 
Alex Giammona’s authenticating declaration provides no explanation of when, where, or 

how he discovered this fully executed copy of the subcontract with S & R or of why he did not 
produce it in 2019 after he was asked to do so in his deposition as the person most qualified to 
testify for Integra regarding its subcontracts on the Project.  (Ex. D to Oparowski Decl., A. 
Giammona Depo. at 20:22-21:1; 252:23-254:3.)  Also, it is unsigned. 
 
 Further, S & R has produced evidence that Integra did not sign the subcontract with the 
other subcontractor on the Project, SMI.  (Id. at pp. 266-268.) 
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While a reasonable trier of fact could accept Alex Giammona’s testimony that he added 

his signature to the subcontract in May 2016, it could also look at all the evidence, including the 
lack of a signature on the SMI subcontract and Giammona’s failure to declare under oath that 
his current declaration is truthful, and conclude that S & R has a custom and practice of not 
countersigning its subcontracts after receiving signed copies from its subcontractors and that 
Alex Giammona’s signature on the current version of the subcontract with S & R was added 
after the fact and backdated.   
 
 In addition, Code of Civil Procedure section 437c (h) provides 
 

If a party is otherwise entitled to summary judgment pursuant to 
this section, summary judgment shall not be denied on grounds of 
credibility or for want of cross-examination of witnesses furnishing 
affidavits or declarations in support of the summary judgment, 
except that summary judgment may be denied in the discretion of 
the court if the only proof of a material fact offered in support of the 
summary judgment is an affidavit or declaration made by an 
individual who was the sole witness to that fact . . .  

 
 Here, Alex Giammona is the sole witness to the fact stated in his Declaration that “I 
countersigned [the Subcontract] later [in May 2016, after receiving S & R’s signed copy].”  
(Integra’s Ex. O, A. Giammona Decl., ¶ 3.) 
 
 Integra argues that the issue of the timing of the signature could have been resolved had 
S & R only taken Giammona’s deposition after receiving his summary adjudication declaration.  
The court disagrees.  Had Giammona’s statement stood up under cross-examination, he would 
still have been the sole witness to that fact and the court would still have the discretion to permit 
the trier of fact to decide the issue after evaluating his credibility in person. 
 

Therefore, in its discretion, the court denies S & R’s motion.  It is for the trier of fact to 
determine whether Mr. Giammona really signed the subcontract before the accident, as he now 
claims, or did so only afterwards. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01329 
CASE NAME: SOLORIO VS WILSON & KRAZTER 
HEARING ON MOTION TO/FOR: ORDERS QUASHING DEPOSITION SUBPOENA TO 
LISA GOUDY, FILED BY WILSON & KRATZER MORTUARIES 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation, filed 12/3/21, to 1/14/21 at 9:00 a.m. in Dept. 07. 
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 4.  TIME:  9:00   CASE#: MSC19-02399 
CASE NAME: GUERRO VS DOSTER, ET AL. 
HEARING ON FURTHER CMC & OSC RE: SANCTIONS FOR ALL PARTIES FA ( 
ILURE TO APPEAR 11/17 FOR FURTHER CMC) 
* TENTATIVE RULING: * 
 
Case dismissed due to failure to prosecute and to file a response to the OSC issued on 
11/18/21.  
 

  

 5.  TIME:  9:00   CASE#: MSC19-02399 
CASE NAME: GUERRO VS DOSTER, ET AL. 
HEARING ON MOTION TO/FOR DEEM FACTS ADMITTED FILED BY J. ERNIE 
GUERRO JR 
* TENTATIVE RULING: * 
 
Moot. See #4 above. In any event, the motion would be denied as untimely and for failure to 
provide the supporting documents. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-00240 
CASE NAME: MAGANA VS SAFE CREDIT UNION 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR ALTERNATIVELY, 
ADJUDICATION FILED BY SAFE CREDIT UNION 
* TENTATIVE RULING: * 
 

Before the Court is Defendant Safe Credit Union’s (“SAFE” or “Defendants”) motion for 
summary judgment, or, in the alternative, summary adjudication. Plaintiffs plead nine causes of 
action related to the foreclosure and sale at auction of their residential property. SAFE moves 
for summary judgement or, in the alternative, summary adjudication. For the reasons that follow, 
the motion is granted in part and denied in part, as follows. 

Standard 

 
A “motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Code of Civil Procedure § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.” (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) The court shall consider all of the evidence 
set forth in the papers, except the evidence to which objections have been made and sustained 
by the court, and all inferences reasonably deducible from the evidence. (Code of Civil 
Procedure § 437c(c).)  
 

“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of 
action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.” (Aguilar 
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v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) “[A] moving defendant may rely on factually 
devoid discovery responses to shift the burden of proof pursuant to section 437c, subdivision 
(o)(2). Once the burden shifts as a result of the factually devoid discovery responses, the 
plaintiff must set forth the specific facts which prove the existence of a triable issue of material 
fact.” (Union Bank v. Superior Court (1995) 31 Cal.App.4th 573, 590.) 
 

A defendant “may move for summary adjudication as to one or more causes of action 
within an action” if the defendant “contends that the cause of action has no merit.” Code of Civil 
Procedure § 437(c)(f)(1). “A motion for summary adjudication shall be granted only if it 
completely disposes of a cause of action.” Ibid. 
 

Factual Background 
 

The following facts are undisputed: Plaintiffs purchased a residential property in Oakley, 
California in 2016. The loan went into default. Plaintiffs entered into a Trial Period Plan (“TPP”) 
that required them to make three equal payments on a schedule. Some mishap or confusion 
occurred, and while the first payment was made in full, the next two payments were for 
approximately $300 less than the required amount. SAFE foreclosed and sold the property at 
auction in January of 2020.  
 

The parties disagree as to the reason why Plaintiffs made insufficient payment. In their 
Complaint, Plaintiffs allege that the payments were $2,034.50 and they paid in full. SAFE has 
provided documentary evidence indicating that the amount of these payments was $2,341.60 
and Plaintiffs underpaid by approximately $300 on the second and third payments. Plaintiffs 
assert they did not receive documentation from SAFE regarding the amount to be paid and that 
they were told on the telephone that the amount owing was $2,034.50. SAFE asserts that it sent 
confirmation of the loan modification terms to Plaintiffs’ residence. Plaintiffs state that they use a 
post office box for their personal mail, but concede that the mailing address used by SAFE is 
that of their residence at the time and that they have received mail at that address. SAFE also 
points to deposition evidence wherein Plaintiff Alma Magana testified that she believes the 
underpayments occurred because she transcribed the amount owing incorrectly during a phone 
call with SAFE’s representative. In response, Plaintiffs point to a subsequent declaration in 
which Alma Magana asserts that SAFE’s representative told her on the telephone that the 
amount owing was $2,034.50. Regardless of the reasons for the short payment, the 
uncontroverted evidence indicates that SAFE sent the correct terms for the TPP to Plaintiffs’ 
home and Plaintiffs made the first payment in the correct amount of $2,341.60 plus an additional 
$11 administrative charge, but then made insufficient payments for the next two installments. 
 

The parties also disagree as to the import of certain communications between them 
immediately before the sale of the property. Plaintiffs allege that they learned of the impending 
sale from a visiting realtor and on the day the property was sold, Plaintiff Alma Magana called 
SAFE and spoke to a representative named Jody on the telephone who assured her that 
SAFE’s records had not been updated to reflect the loan modification but the sale of the 
property would be postponed. That telephone call was recorded. SAFE has produced excerpted 
transcripts. A review of these reveals that the representative’s direction to Plaintiffs was unclear 
at best, and was certainly open to more than one interpretation.  
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Analysis 
 
First Cause of Action 
 

The first cause of action alleges that SAFE (1) unlawfully carried out the foreclosure on 
Plaintiff’s property without providing the requisite Notice of Trustee’s Sale as required by Civil 
Code section 2924(b)(b)(2) and 2924f of the Homeowners’ Bill of Rights (“HOBR”) and (2) failed 
to postpone the sale following an agreement to do so, in violation of section 2924g. 
 

SAFE argues that it has completed all of the notice requirements set out in Civil Code 
section 2924(b)(b)(2) and 2924(f) (Def. SSUF 1,2,10, 11, 12, 14) and postponed the sale a total 
of six times in compliance with 2924(g). (Def. SSUF 14-25,30). 
 

Plaintiff replies first that SAFE’s evidence of its compliance with these notice 
requirements is inadmissible because it concerns actions taken by third parties and that the 
evidence does not in fact establish that the notice requirements were fulfilled. This is misplaced. 
SAFE has proffered a declaration from Prober & Rafael ALC’s (“Prober”) foreclosure manager 
attesting to the actions Prober took and caused to be taken to effect statutory notice. 
(Declaration of Elizabeth Yeranosian.) Yeranosian’s description of her qualifications indicates 
she is competent to testify to these actions and has personal knowledge of them. There is no 
basis to exclude her evidence. 
 

Plaintiff next argues that, through the telephone conversation with the representative of 
SAFE named “Jody” on January 17, the parties entered into a mutual oral agreement to 
postpone the sale as permitted by Civil Code section 2924g, and that when SAFE proceeded 
with the sale on that date, it violated the agreement and thereby section 2924g. (Plaintiff’s 
Response to Def. SSUF 27.)  
 

SAFE has provided telephone recordings and transcripts thereof establishing that Jody 
informed Plaintiffs that they were in active foreclosure. SAFE also points to multiple other 
telephone conversations on that date in which it asserts its other representatives also informed 
Plaintiffs that they were in active foreclosure and that SAFE would only accept payment of the 
full reinstatement amount. (Def. SSUF 29.) 
 

However, a review of the contents of the various phone calls establishes that SAFE’s 
representatives gave Plaintiffs conflicting information on January 17, 2020. Jody invited Plaintiff 
Alma Magana to prepare a new loan modification application and told her, “this process works 
for a lot of people, so give it a try. Try it again….I mean, you could just make that one payment, 
but see if you can do it this time” and “you’ve just got to stick with it and be able to make those 
payments on the trial payment.” (Plaintiff’s Response to Def. SSUF 27, Shapero Declaration, 
Exhibit D, pp. 8, 13.) These conflicting statements create a material dispute as to what 
agreement the parties reached, if any, on January 17, 2020, and therefore a dispute as to 
whether that agreement was subsequently breached by SAFE’s sale of the property. 
 

Defendant’s motion is therefore denied with regard to the first cause of action. 
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Second Cause of Action 
 

The second cause of action alleges that SAFE violated the “single point of contact” 
provision of the HOBR, because Plaintiffs could not reach their designated point of contact from 
January 13 to January 17, 2020. SAFE argues that the undisputed facts show that Plaintiffs did 
not try to contact their designated point of contact until January 17, the last scheduled date of 
the Trustee’s Sale and the date on which the sale took place. (Def. SSUF 20, 26, 30.) 
 

SAFE further relies on Shupe v. Nationstar Mortgage LLC (E.D. Cal. 2017) 231 
F.Supp.3d 597 to argue that in order to be actionable, the violation must be material in that “the 
alleged violation affected a plaintiff’s loan obligations or the modification process.” SAFE’s 
position is that  the violation, had any occurred, was immaterial because by January 13-17, 
2020, Plaintiffs had been out of compliance with the TPP for two months and had failed to timely 
appeal SAFE’s denial of loss mitigation options. (Def. SSUF 23, 25.) 
 

In response, Plaintiffs point to call log evidence that they say indicates they sought to 
speak to their designated point of contact on January 9 and January 16, 2021. (Plaintiff’s 
Response to Def. SSUF 26, Shapero Declaration, Exhibit C.) SAFE rebuts this, asserting that 
the January 9 call is one SAFE placed to Plaintiffs, not Plaintiffs to SAFE, and they state that the 
purpose of the January 16th call is not apparent from the log but could not have been an 
attempt to reach Plaintiffs’ single point of contact as Plaintiffs had not yet learned his identity on 
these dates. (Reply 4:3-15.) There are therefore factual disputes about the originator of the 
January 9th call and the purpose of the January 16th call.    
 

As to the materiality of this dispute, SAFE elsewhere concedes that on January 17, 
2020, its representatives communicated to Plaintiffs that SAFE would accept a payment of the 
full reinstatement amount. (Def. SSUF 29.) This establishes the materiality of the alleged 
violation: if Plaintiffs had received this information during a prior attempt to reach their single 
point of contact, it is possible they could have made a reinstatement payment. 
 

Defendant’s motion is therefore denied with respect to the second cause of action.  
 
Third Cause of Action 
 

The third cause of action alleges that even though Plaintiffs were compliant with the 
TPP, Defendants caused their property to be sold at foreclosure, in violation of section 2924.11. 
of the Civil Code. Section 2924.11(b)(1) states that a lender must not proceed with a Trustee’s 
Sale if a foreclosure prevention alternative is approved in writing after the loan is in default and 
the borrower is in compliance with the terms of, inter alia, a written trial or permanent loan 
modification. 
 

SAFE argues that it is undisputed that at the time of the sale, Plaintiffs had not been in 
compliance with their TPP for two months. (Def. SSUF 23.)  
 

Plaintiffs respond that they never received anything in writing regarding the terms of the 
TPP (Plaintiff’s SSUF 2), that they were instead told on the phone that the payments due for 
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October and November of 2019 were $2,034.50, and that they paid those amounts and 
therefore were “in compliance with the verbal TPP.” (Opposition brief 8:9-10.) But the 
uncontroverted evidence is (1) a written foreclosure prevention alternative existed, (2) SAFE 
sent it to Plaintiffs’ residence, and (3) SAFE further told Plaintiffs the payment terms via the 
telephone. (Def. SSUF 2, 22.) 
 

While there remain material facts in dispute with respect to SAFE’s compliance with 
various statutory and common law obligations, the evidence is undisputed that there was a 
written foreclosure prevention alternative and, regardless of the reason, Plaintiffs were not in 
compliance with it at the time of the sale.  
 

Defendants’ motion is therefore granted with respect to the third cause of action. 
 
Fourth Cause of Action 
 

The fourth cause of action alleges violations of the Unfair Competition Law (“UCL”), 
Business and Professions Code section 17200 et seq. on the basis that the sale of the property 
was unlawful, unfair, or fraudulent within the meaning of the UCL. There remain material factual 
disputes with respect to the alleged statutory breaches set forth in the first and second causes 
of action and the various common law allegations set forth below. Each of these alleged 
violations of law may form a predicate for a UCL claim.  
 

Defendants’ motion is therefore denied with respect to the fourth cause of action. 
 
Fifth Cause of Action 
 

The fifth cause of action alleges a violation of the covenant of good faith and fair dealing. 
SAFE asserts that this requires (1) that Plaintiffs did all, or substantially all, that was required of 
them under the contract or were excused from their obligations thereunder and (2) that 
Defendants nevertheless prevented Plaintiffs receiving the benefit of the contract.  

 
SAFE argues that Plaintiffs do not meet the first requirement because of their failure to 

make payments owed under the initial mortgage and the loan modifications. (Def. SSUF 5-7, 
23.) SAFE further argues that the undisputed evidence shows that it did not prevent Plaintiffs 
receiving the benefit of the contract, and instead took various steps to assist Plaintiffs with 
fulfilling their contractual obligations. (Def. SSUF 2, 7-30.) 
 

Plaintiffs’ briefing is unclear on this point. It references a motion for dismissal on the 
pleadings, then states an intention to address four points, but only addresses one point, and 
finally seeks leave to amend if dismissal on the pleadings is granted. (Opposition brief, 9:1-10.)  
 

More illuminating is Plaintiffs’ additional response that the gravamen of their complaint is 
that, “by not informing Plaintiffs about their payments being insufficient and then informing 
Plaintiffs they got more time if they submitted a new loan modification,” SAFE prevented 
Plaintiffs receiving the benefit of the contract. (Opposition brief 8:23-9:1.)  
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SAFE responds that it had no legal duty to inform Plaintiff that its payments were 
insufficient. Regardless of whether such a duty exists, the undisputed evidence is that SAFE 
sent notice to Plaintiffs of their payment obligations at an address where Plaintiffs received mail. 
(Def. SSUF 2, 22.)  
 

The question, then, is whether SAFE, through the customer service representative 
named Jody, “inform[ed] Plaintiffs they got more time if they submitted a new loan modification” 
and if so, whether this prevented Plaintiffs receiving the benefit of the contract such that the duty 
of fair dealing and good faith is engaged.  

 
As set forth above, SAFE gave Plaintiffs conflicting information, and Jody made 

ambiguous statements, during multiple telephone calls on January 17, 2020. There is a material 
dispute as to the effect of those communications. That dispute casts uncertainty on whether 
SAFE’s conduct interfered with Plaintiff receiving the benefit of the contract, necessitating a trial. 
 

Defendants’ motion is therefore denied with respect to the fifth cause of action.  
 
Sixth Cause of Action 
 

The sixth cause of action is for wrongful foreclosure and is based on the same statutory 
violations set out in the first and third causes of action. Because there remain material factual 
disputes with respect to the first cause of action, Defendants’ motion with respect to the sixth 
cause of action is denied. 
 
Seventh Cause of Action 
 

The seventh cause of action alleges negligence. The Complaint states that SAFE was 
negligent in that it “mishandled Plaintiffs’ loan and loan modification application and TPP by 
foreclosing on Plaintiff’s property while the TPP was pending.” (Complaint ¶ 64.) In their 
opposition to this motion, Plaintiffs further assert that their negligence claim turns on SAFE’s 
alleged failure to notify them that their payments were insufficient and representations that the 
sale would not take place on January 17, 2020. 
 

SAFE argues that the undisputed facts are that it complied with all its legal obligations 
and that the cause of any harm suffered by Plaintiffs was their own failure to make payments, 
not the breach of any duty by Defendants 
 

Because there remain material factual disputes concerning the conflicting and 
ambiguous statements SAFE’s representatives made to Plaintiffs about the status of the loan on 
January 17, 2020, there remains a live question as to the elements of a negligence claim -  
whether SAFE breached a duty that it owned to Plaintiffs and in so doing, caused the harm 
alleged. (Plaintiff’s Response to Def. SSUMF),  

 
Defendants’ motion is therefore denied as to the seventh cause of action. 

 
Eighth Cause of Action 
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The eighth cause of action alleges intentional misrepresentation concerning the 
telephone conversation between Plaintiff Alma Magana and SAFE’s representative, Jody, on 
January 17, 2020, the date of the sale. Plaintiffs allege that in that conversation, Jody told Ms. 
Magana that SAFE’s internal records would be updated to reflect that Plaintiffs were current on 
their TPP payments and the foreclosure sale would be postponed. SAFE asserts that the 
undisputed evidence shows that Jody made no misrepresentations. (Def. SSUF 27-29.)  
 

Again, during that call, Ms. Magana was directed to prepare a new loan modification 
application and was told, “this process works for a lot of people, so give it a try. Try it again….I 
mean, you could just make that one payment, but see if you can do it this time” and “you’ve just 
got to stick with it and be able to make those payments on the trial payment.” (Plaintiff’s  
Response to Def. SSUF 27, Shapero Declaration, Exhibit D, pp. 8, 13.) The record of this and 
other calls on that day indicates that Plaintiffs were given conflicting information to what steps 
they could and should take to prevent sale of the property. There therefore exists a material 
factual dispute as to the negligent misrepresentation claim.  
 

Defendant’s motion is therefore denied with regard to the eighth cause of action. 
 
Ninth Cause of Action 
 

The ninth cause of action alleges negligent misrepresentation based on the same facts 
as the eighth cause of action. Defendant’s motion regarding the ninth cause of action is denied 
for the same reason as the eighth cause of action. 

 

Requests for Judicial Notice 

 The Court rules on Defendants’ requests for judicial notice as follows: 
1. April 18, 2018 loan modification agreement recorded with Contra Costa County 

Clerk Recorder: the Court takes judicial notice of this document, but not the truth 
of the matters stated therein. Evidence Code § 452(d); Richtek USA, Inc. v. UPI 
Semiconductor Corp. (2015) 242 Cal.App.4th 651. 

2. February 19, 2019 Notice of Default and Election to Sell Under Deed of Trust 
recorded with the Contra Costa County Clerk-Recorder: the Court takes judicial 
notice of this document, but not the truth of the matters stated therein. Evidence 
Code § 452(d); Richtek USA, Inc. v. UPI Semiconductor Corp. (2015) 242 
Cal.App.4th 651. 

3. May 24, 2019 Notice of Trustee’s Sale recorded with the Contra Costa County 
Clerk-Recorder: the Court takes judicial notice of this document, but not the truth 
of the matters stated therein. Evidence Code § 452(d); Richtek USA, Inc. v. UPI 
Semiconductor Corp. (2015) 242 Cal.App.4th 651. 

4. The fact that the City of Oakly is located in Contra Costa County. The Court takes 
judicial notice of this fact pursuant to Evidence Code section 452(g). 

5. The January 30, 2020 Trustee’s Deed Upon Sale recorded with the Contra Costa 
County Clerk-Recorder: the Court takes judicial notice of this document, but not 
the truth of the matters stated therein. Evidence Code § 452(d); Richtek USA, 
Inc. v. UPI Semiconductor Corp. (2015) 242 Cal.App.4th 651. 
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Evidentiary Objections 

The Court rules on Defendants’ objections to evidence as follows: 
1. Declaration of Alma Magana 2:20-22. The Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). No ruling 
required. 

2. Declaration of Alma Magana 2:22-23. The Court need only rule on those objections to 
evidence that were material to the disposition of the MSJ. See CCP § 437c(q). No ruling 
required. 

Declaration of Alma Magana 2:24-25. The Court need only rule on those objections to evidence 
that were material to the disposition of the MSJ. See CCP § 437c(q). No ruling required. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-01269 
CASE NAME: REDONDO VS SAFEWAY, INC. 
HEARING ON MOTION TO/FOR COMPEL DEFT TO RESPOND TO INTERR, ETC. 
FILED BY MONICA REDONDO 
* TENTATIVE RULING: * 
 
Future discovery motions should be filed with Department 57. 
 
Motions are granted. Verifications due by 12/17/21. Responses and/or documents due no later 
than 12/17/21.The Defendant could have/should have provided verified responses within a 
reasonable time. The fees and costs requested are reasonable. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-01269 
CASE NAME: REDONDO VS SAFEWAY, INC. 
HEARING ON MOTION TO/FOR COMPEL DET TO RESPOND TO REQ FOR 
ADMISSN, ETC. FILED BY MONICA REDONDO 
* TENTATIVE RULING: * 
 
See line # 7 above. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-01269 
CASE NAME: REDONDO VS SAFEWAY, INC. 
HEARING ON MOTION TO/FOR COMPEL DEFT TO REPSOND TO REQ FOR 
PRDCTN, ETC. FILED BY MONICA REDONDO 
* TENTATIVE RULING: * 
 
See line 7 above. 
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10.  TIME:  9:00   CASE#: MSC20-01269 
CASE NAME: REDONDO VS SAFEWAY, INC. 
HEARING ON MOTION TO/FOR COMPEL DEFT TO REPSOND TO SPCL INTERR, 
ETC. FILED BY MONICA REDONDO 
* TENTATIVE RULING: * 
 
See line 7 above. 
 

  

11.  TIME:  9:00   CASE#: MSC20-02190 
CASE NAME: LYNN MALLARD VS DR. EDWARD JAN 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER; APPT OF DISCOVERY 
REFEREE FILED BY EDWARD JANG, D.D.S 
* TENTATIVE RULING: * 
 
The motion is denied. The Discovery Facilitator resolved these disputes in a reasonable way 
and the parties should continue to use that program. Future discovery motions will be filed with 
department 57 mooting the need for a discovery referee at this time. However department 57 
may revisit this issue in the future, if necessary.  
 

  

12.  TIME:  9:00   CASE#: MSC20-02519 
CASE NAME: C. HELFRICK VS P. HELFRICK, ET 
HEARING ON DEMURRER TO 3rd Amended CROSS COMPLAINT of HELFRICK 
FILED BY PATRICK HELFRICK 
* TENTATIVE RULING: * 
 
Before the Court is Cross-Defendant Patrick Helfrick’s Demurrer to Plaintiff Misty Helfrick’s Third 
Amended Cross Complaint. The Demurrer relates to Defendant and Cross-Complainant Misty 
Helfrick’s Third Amended Cross-Complaint for (1) concealment; (2) fraud/intentional 
misrepresentation; (3) contribution; (4) implied indemnity (against Patrick Helfrick only); (5) 
comparative indemnity (against Patrick Helfrick); (6) equitable indemnity (against Patrick 
Helfrick); and (7) declaratory relief. 
 
Because all parties share the same surname, the Court refers to them by first name. No 
disrespect is intended.  
 
Entry of defendant’s default instantaneously cuts off a party’s right to appear in an action. The 
defendant is ‘out of court.’ They have no right to participate in the proceedings until either its 
default is set aside, or a default judgment is entered. (Devlin v. Kearny Mesa 
AMC/Jeep/Renault, Inc. (1984) 155 Cal.App.3d 381, 385-86.) Entry of default deprives the court 
of jurisdiction to consider any motion other than a motion for relief from default. (W.A. Rose Co. 
v. Municipal Court for Oakland-Piedmont Judicial Dist. (1959) 176 Cal.App.2d 67.) 
 
Here, the docket shows that a clerk’s entry of default was entered against Patrick on September 
7, 2021. No motion to set aside default accompanied Patrick’s Demurrer. The Demurrer was 
improperly filed. The Court takes it off calendar. 
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13.  TIME:  9:00   CASE#: MSC20-02519 
CASE NAME: C. HELFRICK VS P. HELFRICK, ET 
HEARING ON DEMURRER TO 3rd Amended CROSS COMPLAINT of HELFRICK 
FILED BY CHARLES HELFRICK 
* TENTATIVE RULING: * 
 

Before the Court is Cross-Defendant Patrick Helfrick’s Demurrer to Plaintiff Misty Helfrick’s Third 
Amended Cross Complaint. Defendant Patrick Helfrick has a default entered against him on the 
underlying Complaint of Plaintiff and Cross-Defendant Charles Helfrick. The Demurrer relates to 
Defendant and Cross-Complainant Misty Helfrick’s Third Amended Cross-Complaint for (1) 
concealment; (2) fraud/intentional misrepresentation; (3) contribution; (4) implied indemnity 
(against Patrick Helfrick only); (5) comparative indemnity (against Patrick Helfrick); (6) equitable 
indemnity (against Patrick Helfrick); and (7) declaratory relief. 
 
Because all parties share the same surname, the Court refers to them by first name. No 
disrespect is intended.  
 
For the following reasons, Charles’ Demurrer is overruled. 
 
Background Facts 
 
This dispute arises from Plaintiff, Charles Helfrick’s Complaint against Misty and Patrick Helfrick. 
(TAXC at ¶ 8.) Charles is Patrick’s father, and Patrick and Misty are married, but in the middle of 
a divorce. The Complaint alleges that Charles and Patrick entered into an oral agreement where 
Charles would loan Patrick money and Patrick would repay the money to Charles. (Id. at ¶ 9.) 
Misty was unaware of this agreement and that Patrick was borrowing money, if in fact he was. 
(Id. at ¶ 10.) The SAXC alleges that Charles’ Complaint does not allege that Misty knew of the 
alleged loan. (Id.) Further, Misty alleges that she never requested a loan from Charles and 
never entered into an agreement with him or Patrick to repay any of the loaned money. (Id. at 
¶ 12.)  
 
Analysis 
 

(1) Concealment 
 
Patrick demurs to this cause of action on the grounds that Misty has failed to allege the 
essential elements of concealment. 
 
“[T]he elements of an action for fraud and deceit based on concealment are: (1) the defendant 
must have concealed or suppressed a material fact, (2) the defendant must have been under a 
duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the concealed or 
suppressed fact, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage.” (Marketing West, Inc. v. Sanyo Fisher (USA) Corp. (1992) 6 
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Cal.App.4th 603, 612-13.) Fraud claims based on concealment have a lessened pleading 
standard than those for fraud claims in general. (Alfaro v. Comm. Housing Impr. Sys. & Planning 
Assn., Inc. (2009) 171 Cal. App. 4th 1356, 1384.) 
 
Previously, this Court sustained Charles’ demurrer to Misty’s cause of action for concealment on 
the grounds that she had failed to allege acts that she did that she would not have done (had 
she known of the concealed fact), damages, and causation between the concealment and the 
damage. Misty has now alleged specific actions that she would have taken (or refrained from) 
had she known the alleged loans were being made. (See TAXC at ¶ 38.) She also alleges that 
because the alleged loans were concealed from her “she was unable to make any financial 
decisions to protect herself, and the alleged loan continued to accrue.” (Id. at ¶ 39.) She has 
also alleged damages (id. at ¶ 40) and causation (id. at ¶ 41). 
 
Cross-complainant has alleged facts sufficient to state a cause of action for concealment. 
 

(2) Fraud/Intentional Misrepresentation 
 
Patrick demurs to this cause of action on the grounds that Misty has failed to allege the 
essential elements of intentional misrepresentation. 
 
“To establish a claim for deceit based on intentional misrepresentation, the plaintiff must prove 
seven essential elements: (1) the defendant represented to the plaintiff that an important fact 
was true; (2) that representation was false; (3) the defendant knew that the representation was 
false when the defendant made it, or the defendant made the representation recklessly and 
without regard for its truth; (4) the defendant intended that the plaintiff rely on the representation; 
(5) the plaintiff reasonably relied on the representation; (6) the plaintiff was harmed; and (7) the 
plaintiff's reliance on the defendant's representation was a substantial factor in causing that 
harm to the plaintiff.” (CACI No. 1900.) 
 
Previously, this Court sustained Charles’ demurrer to Misty’s cause of action for fraud based on 
intentional misrepresentation on the grounds that she did not meet the heightened pleading 
standard and failed to allege that she reasonably relied on the representation, she suffered 
harm, and that the reliance was a substantial factor in causing the harm. 
 
Misty has now alleged reasonable reliance (TAXC at ¶ 53), harm (id. at ¶ 55), and that her 
reliance was a substantial factor in causing her harm (id. at ¶ 56). Cross-complainant has 
alleged facts sufficient to state a cause of action for intentional misrepresentation. 
 

(3) Contribution 
 
Patrick demurs to this cause of action that that Misty has failed to allege the essential elements 
of contribution (i.e., indemnity).  
 
“The elements of a cause of action for indemnity are (1) a showing of fault on the part of the 
indemnitor and (2) resulting damages to the indemnitee for which the indemnitor is … equitably 
responsible.” (Bailey v. Safeway, Inc. (2011) 199 Cal.App.4th 206, 218.) 
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Previously, this Court sustained Charles’ demurrer to Misty’s cause of action for contribution on 
the grounds that she did not plead facts that showed Cross-Defendant’s fault or the resulting 
damages for which Charles and Patrick are equitably responsible. 
 
Misty has now alleged that both Patrick and Charles are jointly and severally at fault for the 
concealment of the alleged loan (TAXC at ¶ 60) as well as specific allegations against Charles 
for “not informing or notifying Misty Helfrick of the loans when they were being made (if they 
were).” (Id.) She also alleges resulting damages for which she contends Charles and Patrick are 
equally responsible. (Id. at ¶¶ 61, 62.) 
 
Cross-complainant has alleged facts sufficient to state a cause of action for contribution. 
 

(7) Declaratory Relief 
 
Because Patrick demurs to this cause of action on the grounds that Misty has not stated any 
causes of action against him (and she has), the Demurrer to the declaratory relief claim is 
overruled.  
 

  

14.  TIME:  9:00   CASE#: MSC21-00582 
CASE NAME: WHITE VS SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WHITE FILED BY 
AMERICAN MEDICAL RESPONSE, INC. 
* TENTATIVE RULING: * 
 
Continued to 12/17/21 at 9 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSC21-01572 
CASE NAME: LANDRETH VS. COUNTY OF CONTRA 
HEARING ON DEMURRER TO COMPLAINT of LANDRETH FILED BY CITY OF 
ANTIOCH 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar per stipulation and order filed 12/3/21. 
 

  

16.  TIME:  9:00   CASE#: MSC21-01602 
CASE NAME: HALLSTROM VS BAXTER 
HEARING ON DEMURRER TO COMPLAINT of HALLSTROM FILED BY CATHERINE 
BAXTER 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to the complaint by defendant Catherine Baxter. For the reasons 

set forth, the demurrers to the first cause of action for failure to state a cause of action and for 

uncertainty are sustained, with leave to amend; the demurrers to the second cause of action 
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for failure to state a cause of action and for uncertainty are sustained, with leave to amend; 

and all other general and special demurrers including the demurrers to the third cause of action 

are overruled. 

Factual Background 

The subject of the dispute is a residential real property located at 2020 Meadowlark Ln., Oakley, 

CA 94561 (the "Property"). Plaintiffs Melissa Hallstrom and Victor Hallstrom (the "Hallstroms" for 

convenience") allege that in September 2013, they entered into an oral agreement with 

defendant Ms. Baxter by which she agreed to give them title to the Property if they took over 

possession of the Property and financial responsibility for the Property, including paying the 

mortgage payments and taxes, and repairing and maintaining the Property. (Compl. ¶¶ 1, 2, 8, 

9, 16, 18 .) Plaintiffs allege that they performed these obligations for eight years, but that in July 

2021, defendant Ms. Baxter advised the Hallstroms that she intended to sell the Property and to 

evict them from possession, and she refused to convey title to them. (Compl. ¶¶ 11-14, 16-18.)  

The Hallstroms allege causes of action for breach of oral contract - specific performance, 

intentional misrepresentation, and unjust enrichment. Ms. Baxter has demurred to each of the 

three causes of action. 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also Carloss v. County of Alameda (2015) 242 Cal. App.4th 

116, 123; Czajkowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 ["a demurrer 

does not admit the plaintiff's contentions nor conclusions of law or fact."].)The Court deems the 

facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. Structural 

Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of Modesto 

(1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable interpretation, 

reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) 

The Court also considers matters of which the Court can properly take judicial notice. (Carloss 

v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

In determining whether the complaint states a cause of action, the Court evaluates "whether a 

cause of action has been stated under any legal theory. [Citation omitted.]" (Gomez v. Regents 

of University of California (2021) 63 Cal.App.5th 386, 391.) (See also Fox v. Ethicon Endo-

Surgery, Inc. (2005) 35 Cal.4th 797, 810 [" '[I]t is error for a … court to sustain a demurrer when 

the plaintiff has stated a cause of action under any possible legal theory.' [Citation omitted.]," 

quoting Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967]; Quelimane Co. v. Stewart 

Title Guaranty Co. (1998) 19 Cal.4th 26, 38 ["If the complaint states a cause of action under any 

theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 

complaint is good against  a demurrer."].) 

To sustain a demurrer based on the statute of limitations, it must "clearly and affirmatively" 

appear that the cause of action is barred based on the face of the complaint, not that the cause 

of action might be barred. (Committee v. Green Foothills v. Santa Clara County Bd. of 
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Supervisors (2010) 48 Cal.4th 32, 42; Lee v. Hanley (2015) 61 Cal.4th 1225, 1232 [demurrer 

based on statute of limitations does not lie when the action may be, but is not necessarily, 

barred].)  

"A demurrer for uncertainty is strictly construed, even where a complaint is in some respects 

uncertain, because ambiguities can be clarified under modern discovery procedures. [Citations 

omitted.]" (Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) (See also A.J. 

Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.)  

Preliminary Procedural Matters  

Ms. Baxter has submitted a declaration attesting to various facts related to the claims made in 

the Complaint. The Court does not consider the declaration in ruling on the demurrer. 

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  

Defendant filed a late reply to the opposition to the motion on December 7, 2021. The reply was 

due no later than December 3, 2021, five court days prior to the hearing. (Code Civ. Proc. § 

1005(b).) The Court in its discretion considers the late reply but does not find the arguments 

raised in the reply would change the ruling in any event. 

Defendant has cited two federal decisions, one reported and one unreported, interpreting the 

pleading requirements under the Federal Rules of Civil Procedure applied to complaints filed in 

federal court. Those decisions are neither binding on this Court nor persuasive authority when 

this Court is required to apply California statutory and decisional law based on the issues of 

state law and procedural raised by Defendant's demurrer. (Auto Equity Sales, Inc. v. Superior 

Court (1962) 57 Cal.2d 450, 455; T.H. v. Novartis Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 

175.)  

Analysis 

A. 1st C/A - Breach of Oral Contract - Specific Performance 

 

Defendant demurs to the first cause of action on multiple grounds. She contends Plaintiffs have 

not alleged facts sufficient to state a cause of action, citing the Rule Against Perpetuities and the 

statute of frauds, and that Plaintiffs have not alleged facts to support the remedy of specific 

performance. They also demur to this cause of action on the ground of uncertainty, and on the 

ground that as to this claim which is founded on a contract, it cannot be ascertained whether the 

contract was oral, written or implied by conduct. (Code Civ. Proc. §§ 430.10(f) and 430.10(g).) 

As to the latter contention, the Court finds that special demurrer has no merit as the cause of 

action is titled "breach of oral contract" and repeats in multiple allegations the alleged contract 

was oral. (Compl. ¶¶ 16, 18.) The demurrer to the first cause of action on the ground set forth in 

Code of Civil Procedure § 430.10(g) is overruled.  

The Court, however, finds the general and special demurrer for uncertainty should be sustained 

with respect to the first cause of action, for the reasons explained below. 
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1. Contract Versus Gift  

 

Plaintiffs argue in opposition to the motion that they have alleged Ms. Baxter made a parol gift of 

real property. (Opp. p. 3, l. 12; p. 5, ll. 3-4.) The facts alleged by Plaintiffs may be interpreted as 

alleging alternative theories on which their claim for relief is based: (1) that Plaintiffs and 

Defendant had an oral agreement that Defendant would convey title to the Property to Plaintiffs 

if they took possession of the Property and took financial responsibility for the mortgage and tax 

payments and made certain repairs and improvements ("contract theory") (see Hart v. Erickson 

(1944) 63 Cal. App. 2d 719, 722-723), or (b) that Defendant made an oral gift of the Property to 

Plaintiffs which was "presently but incompletely made" and which is enforceable as a parol gift 

of real property on which they detrimentally relied through their taking immediate possession of 

the Property, continuing in possession, and making expenditures on the Property by paying the 

mortgage payments and taxes, and making repairs and improvements ("gift theory") (see Burris 

v. Landers (1896) 114 Cal. 310, 314; Kennedy v. Scally (1923) 62 Cal.App. 367, 373-374).  

The California Supreme Court in Burris v. Landers, supra, 114 Cal. 310, a decision on which at 

least two of the cases cited by Plaintiff are founded, reversed a judgment for the plaintiff granted 

by the trial court on a defective or incomplete parol gift of land theory. The Court held that the 

complaint's allegations that the decedent "promised" and "agreed" to transfer the land, and 

based on the promise, plaintiff took possession of the land and made improvements on it did not 

allege a defective or incomplete parol gift of land but instead an oral contract to convey land an 

part performance by the plaintiff. (Id. at 313.) The Court reversed the trial court's judgment for 

plaintiff based on a parol gift of real property because the complaint did not allege that theory 

based on the allegations of the decedent's "promise" and "agreement" to transfer the land upon 

plaintiff's demand after plaintiff took possession and made improvements. (Id. at 313 ["His 

ground for equitable relief is that because of the change in his situation brought about by the 

promise of Landers, it would be an injustice amounting to a fraud upon him, if Landers or his 

representatives were not compelled to make good the promise. This, it will be noted, is a 

different action from one to compel the perfection of a gift presently but incompletely made."].)  

The Court went on to explain that the facts alleged based on the "promise" could support relief 

but on the theory of contract: "That equity will, however, even in such cases, and to prevent 

wrong, enforce the performance of such a promise, is recognized by the authorities. If a donor 

by promises induces the donee to change his position to his detriment, after the change is made 

the donor can be compelled to make his promise good. The relation between them then 

becomes one of contract. [Citation omitted.]" (Id.) Based on the evidence adduced at trial 

regarding the value of the improvements and expenditures made by the plaintiff in reliance on 

the promise compared to evidence of the rental value of the property, the plaintiff's claim on a 

contract theory failed because the evidence showed the benefit plaintiff obtained from his use 

and occupancy of the property exceeded the value of the detriment to him based on the value of 

the post-occupancy improvements and expenditures he made. (Id.) 

The title to Plaintiffs' first cause of action is "breach of oral contract - specific performance." If 

Plaintiffs contend this cause of action is to enforce an oral contract for conveyance of the 

Property that required Plaintiffs to perform certain obligations which would then require 
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Defendant to convey title once performed, Plaintiffs' allegations are too vague and uncertain 

regarding the terms of the contract, including the nature, specifics, and duration of the 

performance required by Plaintiffs in assuming financial responsibility for the Property, the 

nature and terms of the performance required by Defendant, and when Defendant breached by 

oral agreement. (Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 768, 777 ["The 

terms of a contract are reasonably certain if they provide a basis for determining the existence 

of a breach and for giving an appropriate remedy. ' "Where a contract is so uncertain and 

indefinite that the intention of the parties in material particulars cannot be ascertained, the 

contract is void and unenforceable." ' [Citations omitted.]," quoting Ladas v. California State 

Auto. Assn. (1993) 19 Cal.App.4th 761, 770].) It is not clear from the allegations of the complaint 

what obligations Plaintiffs contend they had to fulfill to perform their part of the bargain so as to 

entitle them to conveyance of title, whether the oral contract left it to the Plaintiffs to decide 

when to demand the grant deed once their obligations were performed, or whether Defendant 

was obligated to provide the deed after Plaintiffs' fulfillment of their performance without 

demand. The cause of action as pled as a breach of contract claim seeking specific 

performance is therefore deficient. 

Plaintiffs also allege facts that could be interpreted to allege a claim that Defendant made a 

parol gift of the Property to them on which they relied through their taking possession of the 

Property and substantial expenditures on the Property for mortgage and tax payments, repairs 

and maintenance. A parol gift of land can be enforceable notwithstanding the statute of frauds 

on a theory of estoppel and detrimental reliance; the theory is based on a present intention by 

the donor to gift the land and proof of the Plaintiffs' taking possession of the land, detrimental 

reliance on the gift by making substantial expenditures in excess of the rental value of the 

Property, and the unconscionability of not enforcing the gift. (Burris v. Landers, supra, 114 Cal. 

310.) The theory of a parol gift of land is a distinct basis for relief. (Id.)  

The complaint as pled conflates these distinct theories into one ambiguous and uncertain cause 

of action. Though at least one reported decision muddles these factual and legal theories (see 

Peixouto v. Peixouto (1919) 40 Cal.App. 782, 785-786 [addressing the cross-complainant's 

claim as both based on a contract and an "oral gift of land']), the California Supreme Court's 

decision in Burris v. Landers explains the distinction and the significance it has on Plaintiffs' 

potential right to recover. Further, a parol gift of land is typically enforced through a quiet title 

cause of action, which Plaintiffs have not alleged in the complaint as pled. (See Andreotti v. 

Andreotti (1964) 224 Cal.App.2d 533, 538 [quiet title cause of action addressing parol gift of 

land claim but finding evidence insufficient to demonstrate donor's intent to make the gift]; 

Kennedy v. Scally, supra, 62 Cal.App. 367, 373-374 [judgment on quiet title cause of action 

based on parol gift of land affirmed on appeal].) 

The demurrers to the first cause of action for failure to state facts sufficient to state a cause of 

action and for uncertainty are therefore sustained, with leave to amend. Plaintiffs are granted 

leave to amend the complaint to allege causes of action for breach of oral contract or for 

enforcement of a parol gift of real property, or both, if they believe they can allege facts that are 

not inconsistent and are supportive of both theories. Plaintiffs have also expressed that their 

claim is in the nature of a claim for quiet title (Opp. p. 10, ll. 15-16), a cause of action found in a 
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number of the reported decisions addressing enforcement of a parol gift of real property or an 

oral contract to convey real property but which has special pleading requirements under Code of 

Civil Procedure § 761.020, including that the complaint be verified. The complaint as pleaded 

does not allege such a cause of action, and as Defendant notes, is unverified. In sustaining the 

demurrer and granting leave to amend, the Court also grants Plaintiffs leave to amend to assert 

a quiet title cause of action with respect to either or both of their theories. 

2. Statute of Frauds and Incomplete Gift or Part Performance of An Oral 

Contract to Convey Land 

 

Civil Code § 1624 generally requires certain agreements to be in writing in order to be 

enforceable, including an agreement to sell or lease real property, an agreement not to be 

performed within one year, and an agreement not to be performed in the lifetime of the 

promisor. (Civ. Code § 1624(a)(1), (4), (5).) The general rule is subject to recognized 

exceptions, including that part performance of the contract may support enforcement of the 

contract notwithstanding the statute of frauds or that the other party is equitably estopped from 

raising the statute of frauds as a defense. (See In re Marriage of Benson (2005) 36 Cal.4th 

1096, 1108-1109 ["where assertion of the statute of frauds would cause unconscionable injury, 

part performance allows specific enforcement of a contract that lacks the requisite writing. 

[Citation omitted.] The doctrine most commonly applies in actions involving transfers of real 

property."]; Earhart v. William Low Co. (1979) 25 Cal.3d 503, 514 ["a court may award damages 

based on an unenforceable contract if unconscionable injury would result from denying 

enforcement after one party has been induced to make a serious change of position. [Citation 

omitted.] Closely allied to the doctrine of part performance is the notion that reliance by one 

party on an oral contract may 'estop' the other from setting up a defense based upon the statute 

of frauds. [Citation omitted.]"]; Carlson v. Richardson (1968) 267 Cal.App.2d 204, 208-209 

[explaining distinction between part performance and equitable estoppel to prevent defendant 

from invoking statute of frauds as defense to enforcement of oral agreement to transfer 

property].) 

These general doctrines have specifically been applied in the factual context alleged in this case 

where a plaintiff asserts an incomplete parol gift of land theory or an oral contract to convey land 

and part performance by the donee sufficient to take the agreement out of the statute of frauds. 

(Andreotti v. Andreotti (1964) 224 Cal.App.2d 533, 538 [oral gift of real property will be enforced 

where the alleged parol gift is accompanied by the donee's taking possession of the property 

and where the donee makes "valuable and permanent improvements" to the property, makes 

"substantial expenditures" related to the property, "or otherwise so acts in related thereto as to 

make it unjust to deprive him of the property," in which case "equity will not permit reliance upon 

the statute of frauds to defeat the intended gift."; rule is fundamentally founded on estoppel and 

requires proof monetary detriment to done exceeds value of benefit done received from use of 

property or other hardship for estoppel to exist]; Burris v. Landers, supra, 114 Cal. at 313 

[addressing the difference between an oral contract to convey land and oral gift of real property, 

stating with respect to the latter, "The cases are numerous, and the rule may be considered well 

settled, that where a parol gift of real estate is made in praesenti, and the donee has entered 
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under the gift, and has made permanent and valuable improvements upon the realty, and the 

circumstances are such that it would be unjust to the donee if he were thereafter to be deprived 

of the property by reason of imperfections in the gift, equity will treat the acts of the donor, 

together with the acts of the donee, as being such performance of the gift as will relieve the 

contract from the operation of the statute of frauds, and it will under such circumstances lend its 

assistance to the perfection of the donee's title."]; Kennedy v. Scally, supra, 62 Cal.App. 367, 

372-373 [donee made improvements exceeding the rental value, finding a valid and completed 

gift to the donee despite the failure of the done to receive a grant deed and despite the donor 

having executed a grant deed conveying title to the defendant]; Kinsell v. Thomas (1912) 18 

Cal. App. 683 [court enforced prior oral gift of land to son notwithstanding father's subsequent 

grant deed of the property to the plaintiff based on donee son's reliance on oral gift, making 

substantial improvements to the property at the father's request prior to father's grant deed to 

the third party].) 

Defendant argues that the facts alleged show there was no valid gift because the gift was not 

complete based on the lack of delivery of a grant deed to the donee. But that fact does not 

preclude a plaintiff from recovering, as the cases recognize the gift was imperfect or incomplete 

as no deed had been granted. (See, e.g., Kennedy v. Scally, supra, 62 Cal.App. 367; Kinsell v. 

Thomas (1912) 18 Cal. App. 683.)  

3. Rule Against Perpetuities 

 

Defendant argues based on the facts alleged (a) it was not certain that title would vest in the 

Plaintiffs under their agreement with Ms. Baxter within 21 years after the life of Ms. Baxter 

(Prob. Code § 21205(a)), and (b) that the interest in the Property claimed by Plaintiffs did not 

vest and was terminated based on this dispute (Prob. Code § 21205(b)). The terms of the 

alleged oral contract are too vaguely alleged regarding what performance was required by each 

party as set forth above, and the first cause of action must be amended as a result. The Court 

therefore does not need to reach the Rule Against Perpetuities argument. 

4. Specific Performance and Civil Code § 3388 

 

Defendant argues that the Plaintiffs have not stated a claim for specific performance because 

they do not allege a written contract, citing Civil Code § 3388. That statute states only that 

specific performance of a written contract can be ordered against a party who signed it if the 

other party has performed; it does not state that those are the exclusive circumstances under 

which specific performance may be ordered. (Hart v. Erickson, supra, 63 Cal.App.2d at 723-724 

[reversing judgment granting equitable lien to plaintiff husband of decedent and directing trial 

court to enter judgment for plaintiff that he is owner of 2/5 of the land in question and that the 

defendant be compelled to grant title to 2/5 of the land to plaintiff]; Peixouto v. Peixouto, supra, 

40 Cal.App. at 785-786 [upholding judgment for specific performance compelling transfer of title 

to cross-complainant].)  (See also Carlson v. Richardson, supra, 267 Cal.App.2d 204, 208-209 

[reversing order dismissing amended complaint and holding demurrer to complaint for specific 

performance should have been overruled].) Damages are presumptively inadequate to 
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compensate for a breach of an agreement to transfer residential real property the transferee 

intends to occupy. (Civ. Code § 3387.)  

5. Pleading Performance and Evidentiary Facts 

 

Defendant also argues, without citation to authorities, that the first cause of action is deficient 

because it does not detail the dates and amounts of the expenditures Plaintiffs made regarding 

the Property. The complaint alleges the categories of expenses Plaintiffs made and the time 

frame of the expenses, including mortgage payments, tax payments, and $21,000 in materials 

for repairs and improvements. (Compl. ¶¶ 11, 14.) 

Defendant's reply focuses on two cases cited by Plaintiffs, Alpha Stores, Ltd. v. Croft (1943) 60 

Cal.App.2d 349, and Andreotti v. Andreotti, supra, 224 Cal.App.2d 533,which Defendant 

contends demonstrates Plaintiffs facts alleged are insufficient to support relief. Those cases, 

however, address the sufficiency or insufficiency of the evidence presented at trial to prove a 

claim for enforcement of an oral gift of land or oral contract to convey land, not demurrers. 

Plaintiffs need only allege the ultimate facts regarding the essential elements of these theories 

to state a cause of action for relief, not evidentiary facts that may have to be presented at trial to 

prevail on the claim. (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 549-550 ["[T]he 

complaint ordinarily is sufficient if it alleges ultimate rather than evidentiary facts."]; Burks v. 

Poppy Construction Co. (1962) 57 Cal.2d 463, 473–474].) 

To the extent that Plaintiffs are pleading an oral contract theory, rather than an oral gift of real 

property, Code of Civil Procedure § 457 explicitly permits a claim for breach of contract to allege 

the plaintiff's performance in conclusory terms. (Code Civ. Proc. § 457 ["In pleading the 

performance of conditions precedent in a contract, it is not necessary to state the facts showing 

such performance, but it may be stated generally that the party duly performed all the conditions 

on his part  . . . ."].) The details regarding Plaintiffs' performance can be obtained through 

discovery. (Khoury v. Maly's of California, Inc., supra, 14 Cal.App.4th at 616.) The general 

allegation of performance by the complaining party under the contract does not mean that the 

Plaintiffs do not have to allege more specifically the terms of the contract, which the Court has 

found are alleged too vaguely requiring amendment to state a claim. 

6. Statute of Limitations 

 

Defendant for the first time in its late reply argues that the first cause of action may be barred by 

the statute of limitations. The Court declines to consider that new argument. 

B. 2nd C/A - Intentional Misrepresentation 

 

Defendant contends the second cause of action is barred by the three-year statute of limitations 

of Code of Civil Procedure § 338 and because Plaintiffs had constructive notice that title to the 

Property was in the name of Ms. Baxter based on the recorded instruments as of 2013 when 

they took possession.  

1. Statute of Limitations 
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"[S]tatutes of limitation do not begin to run until a cause of action accrues. [Citation omitted.] [¶] 

Generally speaking, a cause of action accrues at 'the time when the cause of action is complete 

with all of its elements.' [Citations omitted.]" (Fox v. Ethicon Endo-Surgery, Inc., supra, 35 

Cal.4th at 806-807.) " (See also Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 

1185, 1191 ["[T]he statute of limitations runs from 'the occurrence of the last element essential 

to the cause of action.' "].)  

"An important exception to the general rule of accrual is the 'discovery rule,' which postpones 

accrual of a cause of action until the plaintiff discovers, or has reason to discover, the cause of 

action. [Citation omitted.]" (Fox v. Ethicon Endo-Surgery, Inc., supra, 35 Cal.4th at 807.) The 

discovery rule is incorporated into Code of Civil Procedure § 338, which states that the statute of 

limitations on a cause of action for fraud "is not deemed to have accrued until the discovery, by 

the aggrieved party, of the facts constituting the fraud or mistake." (Code Civ. Proc. § 338(d).)  

Liberally construing the allegations of the complaint and accepting the allegations as true, 

Plaintiffs allege they did not discover that Ms. Baxter had made false representations to them 

and falsely promised to transfer title to them until July 2021 when Ms. Baxter informed them she 

intended to sell the Property in July 2021 and keep the proceeds for herself, and refused to 

transfer title to them. (Compl. ¶¶ 12, 13.) For the reasons set forth above, under the parol gift of 

real property cases, the fact that Ms. Baxter had not recorded the grant deed to the Property 

does not mean that Plaintiffs had actual or constructive notice that Ms. Baxter's representations 

to them regarding the gift and intent to transfer title were false until she made those statements 

to them in July 2021.  

Defendant may be able to develop facts through discovery that demonstrate Plaintiffs were on 

notice of facts sufficient to have started the statute of limitations running prior to July 2021; 

however, the Court cannot find on the face of the complaint this cause of action is clearly barred 

by the statute of limitations and therefore cannot sustain the demurrer on that ground. 

2. Failure to Plead Claim with Specificity 

 

The second cause of action, however, does not sufficiently allege facts with specificity to 

support the claim for intentional misrepresentation. A claim for fraud or intentional 

misrepresentation must be alleged with specificity. (Lazar v. Superior Court (1996) 12 Cal.4th 

631, 638; Behnke v. State Farm General Ins. Co. (2011) 196 Cal.App.4th 1443, 1453 

[addressing promissory fraud elements].) As set forth above regarding the first cause of action, it 

is not clear if Plaintiffs are alleging the misrepresentations on which this cause of action is based 

are an intentional misrepresentation that Defendant made a gift of the Property to them on 

which they detrimentally and justifiably relied, or a false promise to transfer the Property to 

Plaintiffs in exchange for certain performance by Plaintiffs which Defendant had no intention of 

performing when she made the oral contract. (Compl. ¶¶ 2, 8, 9, 11, 13, 14, 21-23.) The general 

demurrer and special demurrer for uncertainty with respect to the second cause of action are 

therefore sustained, with leave to amend, for these reasons. 
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3. Demurrer under Code of Civil Procedure § 430.10(g) 

 

Defendant argues that "Plaintiff has alleged an agreement, but has not alleged which, if any 

such terms, were oral, written or implied." (Memo. ISO Dem. p. 13, ll. 21-22.) The complaint 

specifically alleges an "oral" agreement or "oral" contract with Plaintiffs and alleges what 

Defendant "told" and "promised" Plaintiffs. (Compl. ¶¶ 8, 9, 16, 18.) The demurrer to this cause 

of action under Code of Civil Procedure § 430.10(g) is overruled. 

C. 3rd C/A - Unjust Enrichment 

 

"The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention of 

the benefit at the expense of another.’ [Citation omitted.] 'The theory of unjust enrichment 

requires one who acquires a benefit which may not justly be retained, to return either the thing 

or its equivalent to the aggrieved party so as not to be unjustly enriched.' [Citations omitted.]" 

(Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th at 1132.) (See also 

Ghirardo v. Antonioli (1996) 14 Cal. 4th 39, 47, 50–52; Hartford Casualty Ins. Co. v. J.R. 

Marketing, L.L.C. (2015) 61 Cal. 4th 988, 998.)  

1. Statute of Limitations 

 

Defendant contends this cause of action is barred by the two-year statute of limitations of Code 

of Civil Procedure § 339, citing the allegations of the complaint that the parties made their 

alleged agreement regarding the transfer of title to the Property in 2013. Like Code of Civil 

Procedure § 338(d), this statute also incorporates expressly a discovery rule such that the 

cause of action does not accrue and begin to run until "the discovery of the loss or damage 

suffered by the aggrieved party." (Code Civ. Proc. § 339 subd. 1.) Similarly, in an action for 

rescission of a contract or obligation not founded on a writing where the ground for rescission is 

fraud or mistake, the statute of limitations does not begin to run "until the discovery by the 

aggrieved party of the facts constituting the fraud or mistake." (Code Civ. Proc. § 339 subd. 3.)  

A liberal reading of the allegations of this cause of action of the complaint is that pursuant to the 

parties' agreement, Plaintiffs made mortgage and tax payments, repairs and improvements to 

the Property, and that Plaintiffs did not discover Ms. Baxter would not convey title to the 

Property to them based on their services and expenditures until July 2021 when she informed 

them of her intention to sell the Property and refused to grant them title. (Compl. ¶¶ 2, 8, 9, 11, 

13, 14, 25-27.) The Court cannot find on the face of the complaint this cause of action is clearly 

barred by the statute of limitations. 

2. Failure to Allege Evidentiary Facts 

 

Defendant has cited no authority that requires the plaintiff in an unjust enrichment cause of 

action to allege in detail the amounts and dates of expenditures made that are the basis for the 

unjust enrichment. Defendant mischaracterizes Plaintiffs' allegations regarding the $21,000 

expenditure. They do not allege they spent $21,000 on the Property, but rather that they allege 

they expended that amount in materials, in addition to making eight years of monthly mortgage 
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payments, eight years of tax payments, and "hundreds if not thousands of hours of labor to 

make repairs and improvements to both the interior and exterior of the Property." (Compl. ¶¶ 14, 

27.) For purposes of demurrer, these allegations sufficiently support the estimated $250,000 in 

amount by which Plaintiffs contend Ms. Baxter has been unjustly enriched by Plaintiffs 

expenditures and services on the Property and that the amount in controversy exceeds the 

jurisdictional limit. (Compl. ¶¶ 14, 27.) 

Defendant argues the Plaintiffs do not allege the fair rental value of the Property during their 

occupancy. Under Burris v. Landers, supra, 114 Cal. 310, and other authorities cited above, the 

fair rental value of the Property is relevant to the determination of whether a parol gift of real 

property can be enforced notwithstanding the statute of frauds. Plaintiffs need only allege 

ultimate facts in their complaint to state this cause of action. (Doe v. City of Los Angeles (2007) 

42 Cal.4th 531, 549-550 ["[T]he complaint ordinarily is sufficient if it alleges ultimate rather than 

evidentiary facts."]; Burks v. Poppy Construction Co. (1962) 57 Cal.2d 463, 473–474].) 

Defendant, however, cites no authority that requires a plaintiff to allege the fair rental value of 

the Property or other evidentiary facts that may be weighed by the Court in determining whether 

Plaintiffs have been unjustly enriched in order to overcome a demurrer. 

The demurrers to the third cause of action are overruled. 

  

17.  TIME:  9:00   CASE#: MSC21-01602 
CASE NAME: HALLSTROM VS BAXTER 
HEARING ON MOTION TO/FOR STRIKE 1ST CAUSE OF ACTION FILED BY 
CATHERINE BAXTER 
* TENTATIVE RULING: * 
 

Before the Court is a motion to strike portions of the complaint by defendant Catherine Baxter. 

For the reasons set forth, the motion is denied as moot as to the motion to strike the first cause 

of action in its entirety, and denied as to paragraph 10. 

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of 

a pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) 

and (b).) Like a demurrer, the grounds for a motion to strike must appear on the face of the 

pleading or be matters subject to judicial notice. (Code Civ. Proc. § 437(a).) "A motion to strike, 

like a demurrer, challenges the legal sufficiency of the complaint's allegations, which are 

assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citing 

Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].)  

The Court is required to interpret the allegations of the complaint "liberally . . . with a view to 

substantial justice between the parties" and does not "read the allegations in isolation." (Code 

Civ. Proc. § 452; Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) It is in the 

Court's discretion under Code of Civil Procedure § 436 whether to strike portions of the 
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complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; 

Colden v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Preliminary Procedural Matters  

Defendant Ms. Baxter has submitted a declaration in support of the motion to strike attesting to 

various facts related to the claims made in the Complaint. The Court does not consider the 

declaration in ruling on the motion to strike as the declaration is outside the face of the 

complaint and is not the proper subject of judicial notice. (Code Civ. Proc. § 437(a); Blakemore 

v. Superior Court, supra, 129 Cal.App.4th at 53.)  

Defendant has also requested that the Court take judicial notice of the complaint filed in the 

action and various legal authorities. The Court grants the request to take judicial notice of the 

complaint in this action and the definition of gift cited in Black's Law Dictionary, but denies the 

request for judicial notice of the California statutes cited as unnecessary, as the Court must 

consider California published decisional and statutory law. (Evid. Code § 451.) The Court 

considers California legal authorities cited by both parties to the extent relevant to the Court's 

ruling whether or not judicial notice is requested by the parties.  

Analysis 

The factual background of the dispute is addressed in the Court's tentative ruling on Defendant's 

demurrer being heard concurrently with the motion to strike. The motion to strike seeks to strike 

the entire first cause of action for breach of oral contract and specific performance on essentially 

the same grounds raised in the demurrer. Because the Court has sustained certain of 

Defendant's demurrers to the first cause of action with leave to amend, the motion to strike the 

first cause of action is denied as moot. 

Defendant also moves to strike paragraph 10 of the complaint. Plaintiffs allege in that 

paragraph, "The parties understood the agreement to be a gift, and no lease or rental 

agreement was ever discussed." (Compl. ¶ 10.)  

Defendant contends that paragraph 10 should be stricken because it is not a "proper" pleading 

allegation as it is "pled as an ultimate fact which goes to the opposing party's state of mind 

which has not been taken as evidence." It is proper for a complaint to plead ultimate facts. (Doe 

v. City of Los Angeles (2007) 42 Cal.4th 531, 549-550 ["[T]he complaint ordinarily is sufficient if 

it alleges ultimate rather than evidentiary facts."]; Burks v. Poppy Construction Co. (1962) 57 

Cal.2d 463, 473–474].) Therefore, Defendant's request to strike paragraph 10 is denied. 
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18.  TIME:  9:00   CASE#: MSN20-1440 
CASE NAME: JANE DOE VS COUNTY OF CONTRA C 
HEARING ON PETITION ( FOR WRIT OF MANDATE) 
* TENTATIVE RULING: * 
 

Petitioner Jane Doe seeks a writ of mandate directing Respondents City of Concord 

Police Department ("City") and the County of Contra Costa District Attorney’s Office ("County") 

(collectively, “respondents”) to comply with her California Public Records Act ("CPRA") request.  

The Court has read and considered the moving papers, as well as the opposition and 

reply papers, and renders the following tentative decision.  

The petition is denied for the reasons discussed below.  

I. Background 

On August 31, 2020, petitioner submitted CPRA requests to both respondents. 

A. City (Concord Police Dept) 

From the City, petitioner asked for: 

1. [I]nformation of each and all sexual assault cases reported to you between 

Jan 1, 2010 and Dec 31, 2019: Report number, date of report, date of offense, number 

of witness( es), number of victim(s ), number of suspect(s), victim's gender, suspect's 

gender, whether suspect(s) known to the victim(s), whether any rape kit obtained, 

whether the rape kit was tested, whether any weapon involved, whether any alcohol 

involved, whether suspect(s) was arrested, and date of arrest if any, whether the case 

presented to district attorney's office, district attorney's case number if any. See 

samples below [followed by chart template]. 

2. "[L]ist of training program/course you provided to law enforcement 

personnel under your employment between Jan 1, 2010 and Dec 31, 2019 including 

date of training/course, name of program/course, training/course description, and 

duration of training/course (hours)." 

3. "[F]or each and all homicide and aggravated assault case reported to you 

between Jan 1, 2010 and Dec 31, 2019, please provide the following information: 

Report number, date of report, date of offense, type of clime, whether any arrest was 

made, date of arrest (if any), whether the case was presented to district attorney's 

office, district attorney's case number (if any)." 

On September 2 the City replied to petitioner and confirmed receipt. On September 11. 

2020, Senior Assistant City Attorney Josh Clendenin responded that the City had no records 

containing the information requested in the first and third paragraphs. As to the second 

paragraph, the City requested the scope be narrowed, which petitioner at first refused to do, but 

later emails reflect an agreed narrowing of the scope for that request. The City, while not 
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providing an exact time estimate, did make it clear responsive records were being compiled. 

(See Clendenin Declaration, Exhibits A-D.)  

On October 1, 2020, after the current proceeding was filed, the City emailed petitioner 

PDF documents responsive to her second request (lists of officer trainings since 2010), as well 

as documents containing summary crime statistic information for Concord from 2010-2019. This 

production represents the extent to which the information requested by petitioner is tracked and 

further extraction of data would be extremely burdensome.  

Further compliance would require the review of narratives contained within written police 

reports, including on unstable and unreliable data systems no longer in use. Each case review 

would require 15-45 minutes for thousands of files, excluding any time required to determine 

any endangerment to the investigation and witnesses. (See Petty Decl.)  

B. County (District Attorney’s Office) 

From the County, petitioner asked for:  

1. For each and all sexual assault/abuse case presented to you by 

sheriff/police between Jan 1, 2010 and Dec 31, 2019, the following information: 

District attorney's case number, date of offense, Name of sheriff/police, sheriff/police 

Report number, number of witness(es), number of victim(s), number of suspect(s), 

victim's gender, suspect's gender, whether suspect(s) known to the victim(s), whether 

any weapon involved, whether any alcohol involved, disposition (declined to file 

charges, convicted, charges dropped, acquitted or waiting for second trial, etc). See 

samples below: [followed by a chart template]. 

2. [A] list of training program/course you provided to line prosecutors under 

your employment between Jan 1, 2010 and Dec 31, 2019 including: date of 

training/course, name of program/course, training/course description, and duration of 

training/course (hours). 

3. For each and all homicide and aggravated assault case presented to you 

by sheriff/police between Jan 1, 2010 and Dec 31, 2019, the following information: 

District attorney's case number, date of offense, Name of sheriff/police, sheriff/police 

Report number, whether or not weapon was involved, disposition (declined to file 

charges, convicted, charges dropped, acquitted or waiting for second trial, etc). 

The District Attorney’s Office responded the following day to confirm receipt. It further 

responded on September 11, 2020 and four additional times in September. It repeatedly told 

petitioner that the request, as drafted, did not request a reasonably identifiable set of records 

pursuant to Gov. Code, § 6253 (b), and went on to explain why, what the burden would entail, 

and that the underlying records were either not in existence, in its possession, or exempt from 

the CPRA. Petitioner disagreed about the exemptions. She did not agree to narrow the scope, 

but offered to review underlying files herself. The DA and County Counsel’s office engaged in 

further communications with petitioner about the scope of the DA’s duty to respond. On August 
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20, 2021, after the current proceeding was filed, the County provided petitioner with three 

spreadsheets from its Case Management Software, Prosecutor by Karpel. (Alonso Decl., Ex. H.) 

The County’s maintains that further compliance, to the extent it is possible for years prior 

to 2015 would require the manual review of tens of thousands of paper files currently in storage. 

Each review is estimated to require 30-90 minutes and would necessarily include interpretation 

of the requests, such as what is meant by petitioner’s reference to “witnesses” and “weapon.” 

(See Wellman Decl.)  

C. Writ, Oppositions, and Replies 

After follow-up email exchanges with respondents, and prior to any responsive 

documents being produced, petitioner filed this action on September 22, 2020. She alleged two 

causes of action against both the County and the City: (1) Violation of California Public Records 

Act and (2) Violation of the California Constitution Article 1, §3(b)(2), which states, in relevant 

part, “A statute, court rule, or other authority, including those in effect on the effective date of 

this subdivision, shall be broadly construed if it furthers the people’s right of access, and 

narrowly construed if it limits the right of access. […].” Petitioner sought an order directing 

respondents to respond and disclose improperly withheld records, or show cause why the 

records should not be disclosed. She also sought a determination that respondents did not meet 

the requirements for delay under Govt. Code § 6253(c). 

The County was served on October 14th and the City was served on October 20th. 

Both respondents answered the petition, asserting defenses including the burdensome 

nature of the requests, failure to reasonably identify records, privileged nature of at least some 

of the requested documents, and justiciability issues (ripeness and exhaustion of remedies as to 

the County, and mootness as to the City).  

Petitioner filed her opening brief on August 16, 2021, supported by her own attached 

declaration. She represents “there is no dispute that Petitioner's requested information qualifies 

as public records and does not fall within any of the exemptions to disclosure specified by 

CPRA. The questions are: (1) is the City's production of records responsive? (CCDA produced 

zero record.) (2) whether the County and the City possess requested information? (3) whether 

the County and the City are capable of producing the requested information?” She supports her 

position that both entities possess responsive information by generally claiming they must report 

data to the Attorney General and the FBI, and with various claims about the capabilities of the 

software purportedly used by the DA.    

Both respondents filed opposition briefs on September 30, 2021. They both argue (1) the 

request was unclear and the agency provided adequate assistance to the requestor under the 

circumstances, (2) the withholding, to the extent the requests identified any records, was 

justified under the CPRA based on exemption, and (3) the burden imposed to redact and 

segregate information would outweigh any potential public interest in the records. 

In support of its opposition, the City filed declarations by (1) Concord PD Lieutenant 

Watch Commander, Gregory Rodriguez, who spent 15 hours preparing data responsive to 
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petitioner’s second request (training), (2) Samantha Wu, attorney for the City, who requests 

costs and attaches documents related to discovery in another lawsuit involving parties here, (3) 

Senior Assistant City Attorney, Joshua K Clendenin, who corresponded with petitioner on behalf 

of the City, and (4) a former Concord PD records manager, David Petty, who explains the City’s 

production capabilities.  

In support of its opposition, the County filed objections to evidence, as well as 

declarations of (1) Public Information Officer, Scott Alonso, who submits and describes 

communications he had with petitioner about her requests, (2) Chief Assistant DA, Simon 

O’Connell, who discusses the contents of the DA’s files, (3) DA Officer Manager, Nanette 

Wellman, who discusses the maintenance of records as well as the various case management 

systems used by the DA Office, and (4) Deputy County Counsel Hannah Shafsky, who attaches 

communications with petitioner about this case, as well a subpoena from petitioner and the 

County’s objections in another case.  

Petitioner filed a reply to each opposition. In response to the County, she challenges 

introduction of the subpoena documents, claims she bears no burden of proof and did not need 

to await a determination to initiate the action. She also argues that neither police reports nor the 

facts contained therein, are privileged, and that creating new records may be appropriate in 

certain cases where redaction and segregation duties are imposed by the CPRA. Petitioner 

argues that the 55,000 files mentioned in the Wellman Declaration is “misleading” because it is 

over-inclusive, but does not describe any more accurate number. She challenges the time 

estimate for review, but provides no evidence to support her challenge. Finally, petitioner 

challenges any request for fees based on her case not being “clearly frivolous” as required for a 

public agency to recover fees under Govt. Code § 6259(d).  

In response to the City, petitioner challenges introduction of discovery matters in another 

case. She argues the City failed to meaningfully assist her in making the request, that she did 

not request any exempt records, and that the City is required to redact and segregate data if 

necessary. Petitioner argues that the public’s right in knowing “critical crime information” 

outweighs the City’s burdensome arguments. She argues that the City’s evidence is misleading. 

She accurately points to an unpublished case cited by the City, which violates the California 

Rules of Court. 

II. Evidentiary Matters 

Petitioner requests judicial notice of a tentative ruling from the Superior Court of 

California, County of Sonoma addressing a request made for public records to that county. The 

County objects to the request. The objections are sustained and judicial notice is denied. 

The County also raises nine objections to statements and exhibits in petitioner’s 

declaration. The objections are sustained.   

III. Standard 

“A writ of mandate may be issued by any court to any inferior tribunal, corporation, 

board, or person, to compel the performance of an act which the law specially enjoins as a duty 
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resulting from an office, trust, or station.” (Code Civ. Proc., § 1085 (a).) In other words, a court 

may only issue a writ of mandate if the petitioner establishes (1) a clear, present ministerial duty 

on the part of the respondent; (2) a correlative clear, present and beneficial right in the petitioner 

to the performance of that duty; and (3) no plain, speedy, and adequate alternative remedy 

exists. (Rutgard v. City of Los Angeles (2020) 52 Cal.App.5th 815, 824, citations omitted.) 

Under the CPRA, a party who has requested records that the public agency has withheld 

may seek a writ of mandate to compel the disclosure of the records if the public records were 

unjustifiably withheld. (Govt. Code §§ 6258, 6259(a) and (b).)  

California courts have not addressed who bears burden to prove whether document is 

"public record" under Govt. Code § 6252(e)). (Regents of Univ. of Cal. v Superior Court (2013) 

222 Cal.App.4th 383, 398, n. 10.) However, generally a party asserting a claim for relief has the 

burden of proof as to each fact essential to the claim. (Evidence Code § 500.) Accordingly, in 

order to prevail on her petition, petitioner would need to show she made a request for 

reasonably identifiable public records, and that the agency failed to provide a justifiable 

response. (See also Evidence Code §§110, 115.)  

There is a presumption in favor of the public's access to public records under the CPRA. 

(A.C.L.U. of Nor. Cal. v. Sup. Ct. (2011) 202 Cal.App.4th 55, 66-67.) Exemptions from 

disclosure are therefore narrowly construed. (Id. at 67; Cal. Const. Art I, § 3(b).) The writ is 

decided on the basis of a review of the records (if permitted), the papers filed by the parties, any 

oral argument, and additional evidence as the court may allow. (Govt. Code §6259(a).)  

IV. Discussion 

Because petitioner’s opening argument begins by assuming heavily disputed issues (that 

her requests cover “information” that qualifies as public records and does not fall within any of 

the exemptions to disclosure), her precise grounds for asserting these points are not articulated. 

The Court understands the issues as involving several intersecting inquiries: (1) whether the 

requests reasonably described an identifiable record or records pursuant to Gov. Code, § 6253 

(b); (2) whether the respondents timely responded; (3) whether respondents were required to 

produce additional records in response to the requests. 

A. Whether the Requests Reasonably Described Records 

“Except with respect to public records exempt from disclosure by express provisions of 

law, each state or local agency, upon a request for a copy of records that reasonably describes 

an identifiable record or records, shall make the records promptly available […].” (Gov. Code, § 

6253 (b).) Govt. Code § 6252(e) defines “public records” as “any writing containing information 

relating to the conduct of the public’s business prepared, owned, used, or retained by any state 

or local agency regardless of physical form or characteristics.” These provisions indicate that 

records are writings already in existence. 

The first and third requests here asked for information, not records (in a narrow sense). 

The information, as shown by evidence submitted by both respondents, is not tracked in the 

format petitioner requested. In contrast, her second request asked for a list, which is a writing. 
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While the inquiry does not end there, the Court does not find that the requests contained a 

reasonable description of identifiable non-exempt records.  

All subsequent statutory obligations must be viewed in this context.  

B. Timely Response  

Upon receiving a compliant request, an agency has to determine within ten days whether 

the request seeks public records in the possession of the agency that are subject to disclosure, 

but that deadline may be extended up to 14 days for "unusual circumstances." (Gov. Code, § 

6253 (b)-(c).) If the agency determines that the requested records are not subject to disclosure, 

the agency promptly must notify the person making the request and provide the reasons for its 

determination. (Ibid.) If the agency determines that the requested records are subject to 

disclosure, it must state in the determination "the estimated date and time when the records will 

be made available." (Ibid.) There is no deadline expressed in a number of days for actually 

producing the records. Rather, section 6253(b) says the agency "shall make the records 

promptly available." Further, section 6253(d) provides that nothing in the CPRA "shall be 

construed to permit an agency to delay or obstruct the inspection or copying of public records." 

Here, both the City and County timely provided response within the above-described 

time frame that contained, to the extent possible, determinations in compliance with their 

obligations. The City stated that it did not possess responsive records as to the first and third 

categories, that its responsive documents for the second category were located elsewhere, and 

noting the City had provided summary crime data to the petitioner already. The City agreed to 

produce documents responsive to the second category—a commitment it kept. While petitioner 

argues the City should have assisted her in crafting a compliant request, the City noted it had 

already provided certain summary data to petitioner in May. Petitioner also did not indicate she 

would be willing to further refine her requests and the City argues this means that under the 

circumstances, it acted reasonably.  

The County also timely told petitioner that it did not find the request to “reasonably 

describe identifiable records.” It further described the nature of the burden imposed by such a 

request by describing how records were kept, and offered to assist in narrowing the scope.  

Under the circumstances, these responses were adequate. (Gov Code § 6253.1.)  

C. Disclosure of Additional Records  

1. Exempt Records 

Respondents, as the parties opposing disclosure, have the burden of demonstrating an 

exemption from disclosure applies and that the records were justifiably withheld. (A.C.L.U. of 

Nor. Cal. v. Sup. Ct., supra, 202 Cal.App.4th at pp. 66-67.; Govt. Code §§ 6259(a) and (b).)  

Section 6254(f) exempts from disclosure “[r]ecords of complaints to, or investigations 

conducted by […] any state or local police agency, […] or any investigatory or security files 

compiled by any other state or local agency for […] law enforcement […] purposes. While 

victims are entitled to certain information, the subdivision “does not require the disclosure of that 
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portion of those investigative files that reflects the analysis or conclusions of the investigating 

officer.”  

This provision protects both records of investigation and investigatory files. (Williams v. 

Superior Court (1993) 5 Cal.4th 337, 341.) The exemption protects witnesses, victims, and 

investigators, secures evidence and investigative techniques, encourages candor, recognizes 

the rawness and sensitivity of information in criminal investigations, and effectively makes such 

investigations possible. (Dixon v. Superior Court (2009) 170 Cal.App.4th 1271, 1276 [coroner 

and autopsy reports in investigative file are exempt].) 

The exemption for investigatory files serves an important purpose and is broad in nature, 

and while a document may not on its face purport to be an investigatory record, it may have 

extraordinary significance to the investigation warranting exemption. (Williams, supra, p. 349, 

356.) Information in a file is investigatory material only when the prospect of enforcement 

proceedings becomes "concrete and definite" (Williams, supra, 5 Cal.4th at p. 355), but the 

exemption does not terminate when the investigation ends. (Rackauckas v. Superior Court 

(2002) 104 Cal.App.4th 169, 174.) 

In contrast to investigatory files, "records of investigation" are exempt on their face 

whether or not they are included in an investigatory file. (Haynie v. Superior Court (2001) 26 

Cal.4th 1061, 1068-69.) While law enforcement agencies must make public certain information 

relating to the person arrested and the complaints or requests received by the agency (along 

with the responses), the disclosure is only required where it would not endanger any person’s 

safety or the successful completion of the investigation. (Gov. Code § 6254(f)(1)-(2).)  

Additionally, Government Code § 6254(k) functions as to incorporate privileges set forth 

in California and federal law, some examples of which are discussed by the parties (for 

example, the attorney-client privilege and limitations on disclosure of criminal history). The 

specific application of other privileges depends on the hundreds or thousands of files at issue 

and are not necessary to address here. 

As a result of the exemptions for investigative files and investigative records under 

subdivision (f), as well as the “catch-all” exemption under subdivision (k), petitioner is not 

entitled to review the DA’s files or the underlying police reports. 

2. Undue Burden 

Respondents here argue that because the records are exempt, they would need to 

review underlying records to compile responsive data. This appears to be what petitioner is 

asking. Petitioner attempts to target the exception to the exemptions stated in subdivision (f) by 

requesting “information.” She offers her services to review underlying documents without 

considering that would itself violate the CPRA’s exemption protections. 

Petitioner, in the moving papers, makes no attempt to show her requests would not 

“endanger the safety of a person involved in an investigation” or would not “endanger the 

successful completion of the investigation or a related investigation,” as that exception requires. 
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The evidence submitted by the respondents indicates such determinations, in the course of 

review, would be burdensome.  

While the CPRA requires public agencies to provide access to their existing records, the 

general rule is that they are not required to create new records to satisfy a request. (Sander v. 

Superior Court (2018) 26 Cal.App.5th 651, 665-666, citations omitted.) “The purposes of the 

CPRA should be honored through such a reasonableness standard, so that not only an agency 

response, but the request that generates it, are within reasonable boundaries that are 

appropriate in light of the statutory scheme. (Fredericks v. Superior Court (2015) 233 

Cal.App.4th 209, 228.)  

Petitioner alternatively seems to argue no new records should need to be created to 

satisfy her request. She states, “since law enforcement agencies provide crime data to Attorney 

General and FBI on a regular basis, it does not appear that any additional programming would 

be necessary..” (Opening Brief, 10:7-9.) Respondents have presented evidence that the 

information they provide to the Attorney General or FBI is not the same as that requested by 

petitioner. (See Petty, Wellman Decl.) 

Section 6255, subdivision (a), expressly provides for a case-by-case balancing process, 

with the burden of proof on the proponent of nondisclosure to demonstrate a clear overbalance 

on the side of confidentiality. (Fredericks, supra, at pp. 234-235, citations omitted.) “The 

overriding issue is “whether disclosure would contribute significantly to public understanding of 

government activities.” (Ibid.) On the other side of this test are considerations about a fiscal and 

workload burden being imposed upon a public agency by a particular request. Here this burden 

includes hundreds of hours of employee time to ascertain information that may or may not be 

available. The employees doing the work would need to be qualified to search the protected 

databases, some of which are unstable or unreliable, and the employees would further need to 

be qualified to make determinations about risk of disclosures and privilege. This likely indicates 

attorney hours or law enforcement officer hours. Respondents’ employees would be unable to 

dedicate their time to their public duties related to the protection of public safety.  

The Court finds that new records would need to be created in order to satisfy the 

requests here. Such creation, over a ten year period, for multiple crimes and all police officers, 

would impose an immense burden on the respondents. (See Fredericks, supra, pp. 236-237, 

discussing County of Los Angeles v. Superior Court (1993) 18 Cal.App.4th 588.)  

The public interest in having the information is clearly outweighed by this burden. To the 

extent they were required to do so here, respondents have complied with their obligation to 

extract and provide data from underlying records.  

D. In Camera Review 

Petitioner requests an in camera review of the “respondents’ Case Management 

System” to evaluate their capability to produce requested information. Such in camera review of 

any Case Management System would ignore limitations as to records pre-dating the system and 

is not necessary in light of the evidentiary showing made here by respondents. 
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E. Fees 

A court must award reasonable attorneys’ fees and costs to the requester if the 

requester prevails. (Gov. Code, § 6259 (d).) On the other hand, if the court finds that the 

requester’s case is clearly frivolous, it shall award court costs and reasonable attorney’s fees to 

the public agency. (Gov. Code, § 6259 (e).) Here, both respondents provided documents to 

petitioner after the writ petition was filed. Her petition was thus not “clearly frivolous.”  

On the other hand, petitioner did not meet her burden to show a causal relationship 

between the filing of the lawsuit and response from the respondents. The City was already in the 

process of compiling its production when the proceeding was filed and the County’s ultimate 

production does not meet the broad criteria petitioner insisted upon in the communications with 

the County. Further, as a self-represented litigant, petitioner is not entitled to attorney's fees. 

(See Trope v. Katz (1995) 11 Cal.4th 274.) 

No fees are awarded. 

V. Conclusion 

The Court has thoroughly reviewed all the evidence and arguments. Petitioner has failed 

to meet her burden to show a clear, present ministerial duty on the part of the respondents or 

any correlative right she has to their performance. Mandate is not warranted. For the same 

reasons she fails to meet this burden, she also has failed to show any right to declaratory or 

injunctive relief, or any constitutional violation. Respondent County shall prepare and circulate a 

proposed judgment and submit it to the court. (California Rules of Court, rule 3.1312.) 

 

  

19.  TIME:  9:00   CASE#: MSN21-1450 
CASE NAME: DOE VS KEEFER 
HEARING ON MOTION TO/FOR ORDER TO DISQUALIFY FAGEN,FRIEDMAN,AS 
ATTY FOR RES FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
On 8/4/21 a similar motion was filed by Petitioner on an ex parte basis. There was no basis then 
to grant ex parte relief as the motion could be filed in the normal course of proceedings as done 
now. No ruling was made on the merits of that disqualification motion. 
 
On 10/19/21 this motion was filed by Petitioner alleging that the Respondents counsel are 
disqualified under Rule 3.7 of the California Professional Rules of Conduct. Petitioner argues 
that “[I}it is foreseeable that individuals conducting an administrative disciplinary procedure that 
violates due process, as is alleged here, may be witnesses or parties in this or future litigation.” 
Petitioner’s memorandum 6:20-21. 
 
However, the motion lacks any factual support for these very serious allegations which are 
based at best on hopeful speculation and at worst on frivolous assumptions. The cases and 
rules cited by Petitioner do not support disqualification of Respondents’ counsel at this time. 
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The motion is denied. 
 

  

20.  TIME:  9:00   CASE#: MSN21-1749 
CASE NAME: DEVICE DEVELOPMENT VS. SAUSAL 
HEARING ON MOTION TO/FOR VACATE JUDGMENT FILED BY SAUSAL 
CORPORATION 
* TENTATIVE RULING: * 
 
The hearing on the motion is continued to 9:00 a.m. on January 28, 2022. The moving party 
shall file a status report regarding the Arizona action by no later than January 21, 2022.  
 

  

21.  TIME:  9:00   CASE#: MSN21-1990 
CASE NAME: HARRISON INDUSTRIAL VS UNITED 
HEARING ON PETITION TO/FOR APPOINT NEUTRAL UMPIRE FILED BY 
HARRISON INDUSTRIAL SERVICES OF 
* TENTATIVE RULING: * 
 
Counsel are to appear. Appearance will be in person in Dept. 07 
 

  

22.  TIME:  10:15   CASE#: MSC13-01679 
CASE NAME: PEREZ VS GRAHAM 
HEARING ON MOTION TO/FOR QUASH SUMM/CMPLT, SET ASIDE 
DEFAULT/JUDGMENT FILED BY KENNETH R GRAHAM 
* TENTATIVE RULING: * 
 

Parties to appear at 10.15 a.m. This is a motion to set aside a 2014 default judgment, 
filed by defendants Kenneth R. Graham and Law Offices of Kenneth R. Graham. After the Court 
issued a tentative ruling on November 10th, 2021, plaintiffs filed supplemental evidence. The 
Court continued the hearing to December 10th to allow a response to the supplemental 
evidence, which was filed November 17, 2021. In light of the competing policies favoring finality 
of judgments and hearings on the merits, the Court elects to hold an evidentiary hearing to 
review the issue of personal jurisdiction and to resolve factual disputes relating to it. Each party 
is to produce a binder of any Exhibits they intend to use at the hearing. Plaintiffs will use letters 
while Defendants will use numbers. Extra copies for the other side, for witnesses and the court 
are to be provided. 

 

 


